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Feldman; c/m 6-6-67. filed 
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Opposition of prese to motion of defts for protective 
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[ filed March 2, 1967 ] 
IN THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


CINDERELLA CAREER AND FINISHING 
SCHOOLS, INC., a corporation, 
STEPHEN CORP., a corporation 
trading as Cinderella Career 
College and Finishing School, 
SCHOOL SERVICES, INC., a corporation, 


and 


VINCENT -MELZAC, 


1100 Vermont Avenue, N.W. 
Washington, D.C. 


Plaintiffs 


v. Civil Action No. 
| 503-67 
FEDERAL TRADE COMMISSION, 


PAUL RAND DIXON, PHILIP ELMAN, 
A. EVERETT MACINTYRE, JOHN R, 
REILLY AND MARY GARDINER JONES, 
Commissioners of Federal Trade 
Commission, 


JOSEFH W. SHEA, Secretary of 
Federal Trade Commission, 


and 
WILLIAM F, JIBB, Director of the 
Office of Information of Federal 
Trade Commission, 


Pennsylvania Avenue at 6th Street, 
N.W., Washington, D.C, 


Defendants 


COMPLAINT 
(Injunctive Relief ) 


1. This is an action to enjoin Defendants, the Federal Trade 
ae ee 


Commission ("Commission" hereinafter), and its Commissioners and 
certain of its officers from issuing a News Release against 
Plaintiffs in violation of the Federal Trade Commission Act, 15 
USC. S$41, et seq. ("Act" hereinafter) and the Constitution of 
the United States. Jurisdiction for this action is founded upon 


28 U.S.C. §§1331 and 1337, and Title 11, §421(a) of the District 


of Columbia Code (1961 edition). The matter in controversy 
exceeds the sum of Ten Thousand Dollars ($10,000), exclusive of 
interest and costs. 
2. Plaintiffs, Cinderella Career anda Finishing Schools, 

Inc. ("Cinderella" hereinafter), Stephen Corp. ("Stephen" here- 
inafter) and School Services, Inc. ("Services" hereinafter), are 
corporations organized, existing and doing business under and by 
virtue of the laws of, and with their respective principal offices 
located in, the District of Columbia. Cinderella is engaged in 
the business of franchising schools throughout the United States, 
wherein training and instruction are offered in such fields as 
modeling, fashion merchandising, charm and self-improvement, 
secretarial skills, retailing, bookkeeping, operation of business 

chines and similar courses, and of providing curricula, manuals, 
instructional devices and related materials to such schools, 
Stephen operates the Cinderella Career College and Finishing 
School in the District of Columbia, as a franchisee of Cinderella, 
and provides instruction in the foregoing fields. Services is 
engaged in the business of formulating and operating tuition- 
budget programs for schools throughout the United States, including 


woeerc 


the Cinderella Career College and Finishing School operated by 
Stephen. Vincent Melzac is an individual with an office in the 
District of Columbia, and he is the principal officer of Services 
and a controlling stockholder of Cinderella and Stephen. 

3. Defendant Commission was created by the Act and 
has only those functions and powers established and provided by 
the Act. Defendants Dixon, Elman, Macintyre, Reilly and Jones 
are Commissioners of the Commission. Defendant Shea is the 
Secretary, and Defendant Jibb is the Director of the Office of 
Information, of the Commission, | 


4, On or about February 13, 1967, Commission issued a 
Complaint against Plaintiffs, captioned as Docket No. 8729, a 
copy of which is attached hereto as Exhibit A ("Complaint" here- 
inafter). In essence, the Complaint alleges that, in the course 
and conduct of their respective businesses, Plaintiffs have made 


| 
statements and engaged in acts allegedly in violation of Section 


5 of the Act. 
5. All of the allegations against Plaintiffs contained 
in the Complaint are false; and some of the said allegations are 
on their face frivolous and devoid of substance; and the action 
of the Commission in issuing the Complaint is arbitrary and 
capricious. 
6. It is the uniform and long-established practice of 
Defendants to issue a news release reasonably contemporaneous ly 


with the issuance of a complaint. Such news releases are pre- 


pared and issued by the Office of Information of the Commission, 


- Ta - 


under the direction of the Defendant Jibb, generally in consulta- 
tion with the staff attorneys of the Commission assigned respons- 
ibility for prosecuting complaints issued by the Commission. 

Such news releases are distributed to the general public and to 
ali news media, with particular emphasis on those news media 
locased in the geographical area in which the business of the 


respondents named in the complaints are located. Typical news 


7. The news releases issued by and under the imprimatur 


of the Commission, and the wide distribution given to such news 


releases by she Commission, inevitably create and spread through- 
out the general public and business community the impression that 
the respondents named in the Commission's complaints are guilty 
of engaging in unlawful and deceptive business practices and are, 
therefore, not honorable and ethical persons with whom to do 
business, although the complaints described in such releases 
contain no more than unproven and unsupported allegations which 
may and often are dismissed or found to be unjustified after the 
respondents have been given an opportunity to be heard. 

8. The foregoing effects of the news releases issued 
by the Commission are known to and recognized by the Commission, 
but the Commission, despite objections by numerous respondents 
named in various Commission complaints, has persisted in issuing 


and continues to issue such news releases, 


9. Defendants have legal power to take lonly such 
action as is authorized by the Act. The issuance of news re- 


leases by the Commission against particular private parties in 


quasi-judicial proceedings is not authorized by the Act and, in 
addition, creates the impression that the Commission has pre- 
judged the guilt of’ the persons named. 
10. Defendants have legal power and Stithowiey to take 
only such action as is in the public interest. Defendants have 
no legal power or authority to take, and are onohibivea by the 
Due Process Clause of the Constitution from taking, any action 


wnich knowingly will damage or injure private parties or private 


interests, without first affording such parties an opportunity 
to be fairly heard. | 


11. In plain violation of their legal duties to con- 


fine their actions to those which are authorized by the Act and 
are in the public interest, and in plain arrogation of legal 
power which they have not been given and my not assert under 


the Act, the Constitution or any other provision of law, 


Defendants have prepared, and unless restrained and enjoined by 
this Court, will in the immediate future issue a News Release 
against Plaintiffs, which will state, in words or substance, 
that Plaintiffs have been charged with violations of law and 
unfair business practices, and are thus not law abiding and 
honorable firms and persons with whom to do business, and will 
distribute such News Release in a manner which will bring the 


| 
information containea therein to the general publi¢ and business 
| 
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community, including clients, financial institutions and others 
with whom Plaintiffs have done, now do or may in the future do, 
business. 

12. Defendants recognize that the issuance and 


distribution of the aforesaid News Release will inflict irreparable 


damage and injury upon Plaintiffs, as penalty and punishment 


unauthorized and unintended by any statute or provision of law. 

13. On February 20, 1967, Plaintiffs duly filed a 
Fetition with the Commission requesting that it not issue and 
distribute the aforesaid News Release until the issues raised by 
the Compigzint filed by the Commission have been adjudicated. 
Subsequently, the Commission denied such Petition. Plaintiffs 
have exhausted all administrative remedies available to them 
under the circumstances. 

14, Unless restrained and enjoined by this Court, 
Defendants will issue and distribute the aforesaid News Release, 

jaintiffs will be irreparably damaged and injured thereby 

in that they will be subjected to public and business disrepute, 
scorn and obioquy; will lose and be deprived of economic oppor- 
tunities; will suffer serious economic injury; and their 
continuing existence will be irreparably impaired. 

15. Plaintiffs do not have an adequate remedy at law, 

WHEREFORE, Plaintiffs pray this Court to enter an order 
restraining and enjoining pending the trial of this case, and 
permanently thereafter, Defendants, their officers, agents, 


servants, employees and attorneys, and all those in active concert 


or participation with any of them, from issuing any News Release 


directly or indirectly related to, or arising out of, the issuance 
of the Complaint by the Federal Trade Commission in Docket No. 8729, 
unless and until such Complaint shall have been adjudicated; and 

to grant such other and further relief as to this Court may seem 
necessary and appropriate. | 


COLE AND GRONER 


| 

| 
Alan Y. Cole 
1730 K Street, N.W. 
Washington, D.C, 20006 


FE 8-7766 | 


Attorneys for Plaintiffs 


NEWS RELEASE [ filed March 2, 1967 ] 
FEDERAL TRADE COMMISSION 


Washington, D.C. 20580 503-67 
OFFICE OF INFORMATION 393-6800 Fxt. 197 
For RELEASE; A.M. Tuesday, January 17, 1967 


| COMP. NT ; 5 ater Repellen nts an 
Coatings ) 


Thermochemical Products, Inc., 1860 Broadway, New York City, 


has been charged by the Federal Trade Commission with using 
misrepresentation to recruit dealers for its water repellent 
paints and coatings. The brand names for the products include 
“Aqua-Chek,”" "Vivilume" and "Vin-L Brush-On.”" 


Joined in the FTC's complaint are Thermochemical's officials, 
Jeanette Vine and Beatrice Freeman, also known as Beatrice Jacobs; 
its past ee Charles A. and David Jacobs; and Wolmart Discount 
Corp., 1841 Broadway, New York City, a wholly owned subsidiary of 
Thermochemical. 


The complaint alleges respondents! salesmen and written and 
printed material falsely represent to prospective dealers that 
Thermochemical is a subsidiary or division of or is affiliated 
with Union Carbide Company, General Electric Company or Aluminum 
Company of America, and that its products are manufactured or 
have been developed by one of these three companies. 


Contrary to other representations, the complaint continues; 


The products sold by the respondents (1) are only 
uaranteed in a limited way and not unconditionally, 
ion are not waterproof but only water repellent, and 
{3} are not suitable for use on the inside of a structure. 


Few, if any, dealers earn $18,000 or various lesser 
amounts per year and in many cases make no profit at all, 
but sustain a substantial loss. 


Respondents seldom, if ever, permit the return of 
unsoid merchandise or transfer it to other dealers, 


EXHIBIT B-1 


No survey has ever been made of the prospective dealer's 

territory to ascertain potential sales. 

| 
One coat of any of respondents! products is not sufficient 

to cover the surface to be painted. 


Respondents do not assist the dealer in making sales either 
by sending a representative to contact prospective customers 
of the dealers, by erecting billboards and other displays, by 
furnishing newspaper mats for the use of the' dealer free of 
charge, or by preparing suitable mailings on the dealer's 


letterhead, 


When trade acceptances are taken in payment of merchandise 
purchased they are discounted with some discount company claiming 
to be holders in due course, the complaint continues. After a 
default in the payment of such trade acceptances, | they are assigned 
to Thermochemical's subsidiary, Wolmart, which brings suits in its 
name, alleging that it is an assignee of a holder! in due course 
and therefore entitled to all the rights of a holder in due course. 
Stating that the effect of such assignment is the|same as if the 
paper had been assigned to Thermochemical, the original holder, 
the complaint alleges that this deception sa ay a dealers to 
refrain from asserting defenses they may have against the respondents 
and to make payments which they might otherwise not have made. 


A further allegation in the complaint is that delivered products 
sometimes are different from those used by salesmen in demon- 
strations and the dealer cannot perform the same demonstrations 


for his customers as did the salesman. 


The respondents are granted 30 days in whichito file answer 
to the complaint. 


NEWS RELEASE [ filed March 2, 1967 ] 
FEDERAL TRADE COMMISSION 


Washington, D.C. 20580 
OFFICE OF INFORMATION 393-6800 Ext. 197 503~67 

For RELEASE: A.M., Tuesday, January 24, 1967. 
ADVERTISING | COMPLAINT (D. 0720) (Analgesic Preparation) 


The Federal Trade Commission today announced charges that 


advertising by Bristol-Myers Co., 630 Fifth Ave., New York City, 
for "Bufferin" distorts and misrepresents a published report of a 
clinical study of larthiritis patients. The study, entitled 
"Salicylate Therapy in Rheumatoid Arthritis," was reported in 
the June 28, 1965, issue of the Journal of the American Medical 
Association. 


The FTC's complaint alleges Bristol-Myers' advertisements 
referring to the published report misrepresent: 


That Buffferin did not cause stomach upset to any 
of the patients participating in the clinical study, 
according to the report. (In reality, the report 
disclosed Bufferin caused stomach upset to some participants.) 


That the published report concluded that Bufferin 
resulted in permanent or long-lasting beneficial effects 
upon arthiritis with true remission in 87% of the cases, 
permanent or long-lasting reduction in swelling and 
inflammation, and permanent or long-lasting improvement 
in grip-strength. (The published article did not report 
that any benefits resulting from the treatment including 
the use of Bufferin were permanent or long-lasting or 
that true remission resulted in any of the cases. 


Bristol-Myers also is charged with failing to disclose 
material facts in the advertising. Specific allegations are 
that the advertisements are further misleading in: 


Suggesting that Bufferin is the only drug reported to 
have been used in the study and that no other medication 
or therapeutic measures were used, without revealing that 


EXHIBIT B-2 


some of the patients received one or more medications in 
addition to Bufferin, together with other therapeutic 
measures such as physiotherapy, exercise and rest. 


Suggesting that results described in the! report were 
accomplished safely by using Bufferin in dosages specified 
on its labels, without revealing that the published report 
disclosed (1) Bufferin was administered to most of 
the patients in doses exceeding the maximum daily dosage 
shown in labeling, and (2) Bufferin in the dosages actually 
administered not only caused stomach upset but also 
produced other typical side-effects of aspirin such as 
tinnitus, deafness, and perspiration. 


The complaint adds that these safety suggestions are misleading 
because no disclosure is made that the report expressly states 
“peptic ulcer and allergic reactions" are “obvious contraindications" 
to the use of Bufferin. | 
| 

Also challenged are "before and after" drawings which the 
advertisements describe as "based on actual photographs showing 
the most dramatic results achieved in a group of arthiritis 
patients." This falsely suggests to readers that according to 
the report, the said "before and after" photographs depict 
results of the study and demonstrate that Bufferin achieved 
beneficial results, the complaint says. The truth is, the 
published report stated the "before and after" photographs 
were relatively insensitive and usually showed no unequivocal 
change. 


A further allegation in the complaint is that Bristol-Myers 
is not, as represented, a "leader" in arthiritic research, viz., 
it is not included within or numbered among the individuals, 
corporations, groups, or bodies eminent in, or prominently 
concerned with, the advancement of the state of medical and 
scientific knowledge of the disease known as arthiritis. 

The company is granted 30 days in which to file answer to 
the complaint. 


[ filed March 2, 1967 ] 
CAPTION OMITTED 


AFFIDAVIT 


STATE OF MISSOURI — 
NEY OF JACKSON 2 


VINCENT MELZAC, being first duly sworn, deposes and 
1. Iam the principal officer of School Services, 


Inc, ("Services" hereinafter) and controlling stockholder 


of Stephen Corp. ("Stephen" hereinafter) and of Cinderella 


Career and Finishing Schools, Inc. ("Cinderella" hereinafter), 


and I am familiar with all of the operations of these companies. 
2. I have read the Complaint issued by the Federal 
Trade Commission ("Commission" hereinafter) in Docket No. 8729 
against Services, Stephen, Cinderella and this Affiant. All 
of the allegations in that Complaint against the Respondents 
alse and some of the allegations are obviously frivolous 
ad devoid of substance; and I am satisfied that after a 
hearing in which the Respondents have the opportunity to 
present evidence, the Complaint will be dismissed. Later in 
this Affidavit I will give examples of the unjustified 
allegations and the falsity of the charges. 
3. Cinderella is engaged in the business of 
franchising schools throughout the United States, wherein 
training and instruction are offered to the public in such 


fields as modeling, fashion merchandising, charm and 


self-improvement, secretarial skills, retailing, b 
| 


operation of business machines and similar courses 


ookkeeping, 


» and 


of providing curricula, manuals, instructional devices and 


related materials to such schools. At the present 
seven schools, located in different cities throughout the 
United States, are operating under Cinderella fran 
as Cinderella affiliates, 

4, Stephen operates the Cinderella Care 
and Finishing School in the District of Columbia a 
franchisee of Cinderella and provides instructions 


foregoing fields. It operates its school at premi 


time, 
chises or 
er College 


Ba 


jin the 


8es located 


at 1221 & Street, N.W., in downtown Washington, and draws its 


enrollment from the public which resides in the Gr 
Washington Area. Its success and continuing prosp 
upon its reputation in the community, developed in 
by word of mouth from students and former students 
advertising. It has been selected to conduct cour 
ieading Washington department store (Exhibits 1-A, 
assisted a banking institution in the District of 


operating a program for its employees (Exhibit 2); 


eater 

erity depends 
|large part 

! and from 
ges ina 
1-8); has 
Columbia in 


jand it has 


provided instruction for the Women's Army Corps (WAC) of the 


United States Army (Exhibit 3). 
5. Services is a company which speciali 


zes in the 
| 


formulation and operation of tuition-budget programs for schools 


throughout the United States. In the operation of 


its business, 


it deals with certain schools selected by it and the students 
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at such schools who choose to avail themselves of the budget 

programs which Services operates. Its business requires it 

frequently to borrow large sums of money from banking and 

financial institutions, often aggregating in excess of 
1,000,900,.06 at a given time. 

6. As the President of Services and as the controlling 
stockholder of Stephen and Cinderella, Affiant is well known 
throughout the United States and in the Greater Washington 
Area as a reputable and honorable businessman. Issuance of the 
News Release by the Commission naming Affiant in the context of 
the allegations set out in the Commission's Complaint will have 
the effect of discrediting Affiant's good name and reputation. 

7. I am aware of the Commission's practice of issuing 
news releases describing allegations contained in a complaint. I 
have been advised by my attorneys that a News Release describing 
the allegations contained in the Complaint in Docket No, 8729 has 
been prepared but has not yet been issued. I am satisfied that 
if that News Release is in fact issued and distributed, Cinderella, 
Stephen and Services will suffer serious and irreparable injuries 
in the operations cf their respective businesses and that my 


personal reputation will also be damaged. 


& In particular, the relationship which Services has 


built up and fostered for more than 10 years with lending insti- 
tutions and its various client schools will be seriously 
jecpardized, Also, Cinderella's name and, therefore, its present 


and potential franchising capability will be detrimentally 


- 18 - 


affected, Quite clearly, the unsavory publicity which will result 
from the issuance of the News Release will injure Stephen in the 
operation of its Cinderella school for the aspersions it will 

cast upon the integrity of this operation can easily cause the 


disassociation from that school of department stores, banks and 


the Women's Army Corps. Moreover, it will have a detrimental 
effect on the students presently enrolled at the Cinderella 
school and will impede the enrollment of new students for that 


school, 


| 
9. Earlier in this Affidavit, I indicated that I would 
give specific examples of the unjustified and false allegations 
contained in the Commission's Complaint. Some of these are as 


follows: 


A, Faragraph Five (3) of the Complaint alleges that 


| 
Plaintiffs have represented "directly or by implication" that 
Dianna Batts, "Miss U.S.A. 1965" and Carol Ness, "Miss Cinderella 
1965" were graduates of Cinderella Career and Finishing School 


and owed their success to the courses taken there. 


The representative advertisement set out in Paragraph 
Four of the Complaint refers to Miss Batts as "A cinderella Girl" 
and to Miss Ness as "Miss Cinderella 1965." The word graduate 
is not used anywhere in the advertisement, nor is anything said 
as to the source of their respective successes, I believe the 
allegations in the Commission's Complaint are completely unjusti- 
fied and devoid of any reasonable basis. 


In any event, Miss Batts was selected as Miss U.S.A. 
in the 1965 Miss U.S.A. - World Contest; was a student at the 
Cinderella school; and has acknowledged that her success was 
attributable to the courses taken in the Cinderella school 
(Exnibit 4). By like token, Miss Ness was selected as Miss 


has acknowledged that "all the success I have to date is largely 
the resuit of my training at the Cinderella Career and Finishing 
School" (Exhibit 5). 


B. Paragraph Five (8) of the Complaint alleges that 


Plaintiffs have represented "directly or by implication" that 
the Cinderella Career and Finishing School is the official 
Washington, D.C, headquarters for the Miss Universe Beauty 
Pageant. This statement, it can be noted, is expressly made in 
the advertisement set out in Paragraph Four of the Complaint. 

This is a graphic example of the damage which van 
result from the premature publication of allegations by the 

nission before a respondent has an opportunity to present 

evidence in its defense. In truth and in fact, the Cinderella 
Career and Finishing School is the official Washington, D.C. 
headquarters for the Miss Universe Beauty Pageant, duly designated 
by the Executive Director thereof (Exhibit 6), and this fact could 
easily and indisputably be established in an appropriate hearing. 

C. Paragraph Five (2) of the Complaint alleges that 
Plaintiffs have represented "directly or by implication" that 


Services 1s a government agency or public non-profit organization, 


| 
The representative advertisement set out in Paragraph 


| 
Four of the Complaint indicates that Services is mentioned only 


in the following language: 


“Approved by School Services, Inc., Washington, D.C. 

to extend education loans." | 

it should be noted that the reference td Services in 

the quotation contains the abbreviation “Inc.", which is commonly 

understood to denote a private corporation. iheie is no suggestion 
of any kind that Services is affiliated with or approved by the 


There is also 


Government or any of its agencies. no suggestion 
in the advertisement that Services is a public non-profit 


organization, and I do not believe that any reasonable person 


could be misled "directly or by implication" into 


believing that 


Services is a government agency or a public non-profit organization. 


10. The foregoing constitute only a few 
of the unjustified and unfounded charges which, if 
could have a serious and deleterious effect on the 


activities of Stephen, Cinderella, Services and th 


4s Affiant. 


illustrations 
publicized, 
business 


IZ 


could make similar explanations and analyses of the other 


allegations in the Commission's Complaint, but prefer to reserve 


this effort for a proper hearing under appropriate 


circumstances. 


The purpose of this Affidavit is merely to show how broad publi- 


cation of the allegations of the Commission, which' 


the News Release 


the Commission seeks to issue will necessarily prompt, will cause 


irreparable damage and injury to the plaintiffs herein. 


* * x 

in the light of the foregoing it is respectfully 
requested that the Federal Trade Commission be enjoined from 
issuing @ news release with respect to Docket No. 8729 until 


complaint therein is fully adjudicated. 


Vincent Melzac 


Subscribed to and sworn before me this 20th day 


of February, 1967. 


The Hecht Co. NEWS FLASH . . . FROM YOUTH DIRECTOR 
| 
EILEEN MASON [ filed March 2, 
| 1967 ] 


1967 


Dear Miss Ryan; 


We have just completed seven successful weeks of charm 
| 


courses in our Downtown and six branch stores. 


We want to thank you and your teachers, Miss Ness, Miss 
Carver, Miss McAdams, and Miss Gratton for the outstanding job 
they have done. | 

They were able to teach the necessary points in one hour 
sessions where it usually takes two to three hours. We had a 
total of over 285 girls that registered and completed these 
lessons, and each and everyone of them felt this was definitely 


a good $10.00 investment. | 


Management at the Hecht Company are well pleased with the 
effort put forth by Cinderella and are looking forward to working 
with you on upcoming promotions and activities. | 

And I want to say, Thanks to each of you for a job 


Well done. | 
| 
Sincerely, 


Eileen Mason 


| 
EXHIBIT 1-A 


THE WASHINGTON POST - Tuesday, Nov. 1, 1966 [ filed March 2, 1967 ] 


THE HECHT CO, 

ATTENTION TEENS! 

Call today to join our 
BEAUTY and 
“FASHION FORUM" 
conducted by 
"CINDERELLA 
MODELING SCHOOL’ 
At all of the Hecht Co. stores 
This 7 week Course ranges from make-up instruction and good 
grooming to a final Graduation Fashion Show. Purchase your 
ticket, just $10 for the entire course, in our Young Junior 
or Young Washingtonian Departments or Call the numbers below 
to make your reservation. Classes in each store are limited. 
must be purchased at the store you plan to attend, 
are 1 hour for each session. 
Classes being at the following: 

store |_ date time Phone 
Downtown ‘Nov. 5th D.m. 628-5100 ext. 514 
Silver Spring ‘Nov. 5th 3 p.m. 587-1500 ext. 304 
Parkington Nov. &th 1 p.m. 524-5100 ext. 205 
Landmark Nov. 5th 10 a.m. 354-1900 ext. 205 


Laurel Nov. 5th 10 a.m. 776-6677 executive office 


Prince George's Nov. 9th 7 p.m. 277-3400 ext. 209 
Plaza 
Mariow Heights Nov. 10th .m. -2200 ext. 2 
EXHIBIT 1-B 


~ Qha - 


[ filed March 2, 1967 ] 


1430 K Street, NW, - Washington, D.C. 20005 - Executive 3-4878 
| 
| 


January 25, 1967 


Miss Kay Ryan 

Cinderella Career College and 
Finishing Schools, Inc. 

1221 G Street, N.W. 

Washington, D.C, 20005 


Dear Miss Ryan: 

I wish to thank you for your personal interest in helping us 
set up a program for the ladies of Public National Bank. After 
having done business with your organization for the past three 
years and knowing your requirements and also the success that 
you have had, it appeared to me that Cinderella could be our 
only choice. We are looking forward to a long and happy 
relationship. 


Sincerely, 


William M. O'Neill 
President 


[ filed March 2, WAC TRAINING COURSE IS 
1967 ] FAR CRY FROM NCO'S BARK 


Enlisted men, who thiak all training classes consist of 
gravel-voiced NCOs barking orders like "Get that rifle straight!" 
and "Soldier, who ever taught you to march?" would probably be 
amazed if they checked into a current class at Headquarters 
Company USA WAC. 


They are likely to find an attractive brunette, gowned in 
@ white silk frock, showing Army women the proper way to apply 
eye liner cr how to create the latest hair style. 


Although this may not be the usual training fare, even for 
the distaff side of the Army, 1t is the regularly scheduled 
training for this month. ‘The purpose of this particular type of 
training is to help Fort Myer's WACs become the best groomed 
and most fashionable females in the Army. 


The people responsible for this instruction are members of 
the faculty and staff of the Cinderella Career College and 
Finishing School, Inc., in Washington. 


Among the subjects which the WACs have been studying this 
month are: visual poise, which (for the benefit of male readers ) 
includes the proper way to sit, walk and get into and out of cars, 
etc.; the proper use of make-up; the selection of the right 
hairdo, and proper wardrobe; and other assorted social graces, 
including the proper way for a lady to smoke. 


All this may be important, but it is doubtful that it will 
be very useful if the ladies ever run up against "Charlie" over 
there. Right, men? 


( PLCLURE) 


WATCHING THEIR STEP - 
"Cinderella" staffer Lois Poe 

displays the proper way to 
descerd steps to Private Cherie 
D. Zeixier, Headquarters Company 
USA WAC, 
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[ filed March 2, 1967 ] 


January 25, 1967 


Miss Kay Ryan 

Cinderella Career College and 
Finishing Schools, Inc. 

1221 G Street, N.W. 

Washington, D.C, 20005 


Dear Miss Ryan: 


I wish to thank you for your personal interest in helping us 
set up a program for the ladies of Public National Bank, After 
having done business with your organization for the) past three 
years and knowing your requirements and also the success that 
you have had, it appeared to me that Cinderella cou d be our 
only choice. We are looking forward to a long and happy 
relationship. | 


Sincerely, 


William M. O'Neill J 
President 


{ filed March 2, WAC TRAINING COURSE IS 
1967 ] FAR CRY FROM NCO'S BARK 


Enlisted men, who think all training classes consist of 
gravel-voiced NCOs barking orders like "Get that rifle straight!" 
and "Soldier, who ever taught you to march?" would probably be 
amazed if they checked into a current class at Headquarters 
Company USA WAC. 


They are likely to find an attractive brunette, gowned in 
a white silk frock, showing Army women the proper way to apply 
eye liner cr how to create the latest hair style. 


Although this may not be the usual training fare, even for 
the distaff side of the Army, it is the regularly scheduled 
training for this month. The purpose of this particular type of 
training is to help Fort Myer's WACs become the best groomed 
and most fashionable females in the Army. 


The people responsible for this instruction are members of 
the faculty and staff of the Cinderella Career College and 
Finishing School, Inc., in Washington. 


Among the subjects which the WACs have been studying this 
month are: visual poise, which (for the benefit of male readers) 
includes the proper way to sit, walk and get into and out of cars, 
etec.; the proper use of make-up; the selection of the right 
hairdo, and proper wardrobe; and other assorted social graces, 
including the proper way for a lady to smoke. 


All this may be important, but it is doubtful that it will 
be very useful if the ladies ever run up against "Charlie" over 
there. Right, men? 


( PECTURE) 


WATCHING THEIR STEP - 
"Cinderella" staffer Lois Poe 

displays the proper way to 
descerd steps to Private Cherie 
D. Zeixier, Headquarters Company 
USA WAC. 
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MISS D.C. CAPTURES A MISS U.S.A. [ filed March 2, 1967 ] 
TITLE WITH TRESSES INTACT | 


Dianna Batts, the Falls Church girl 
who refused to cut her long blonde hair for 
the Miss U.S.A. -Universe contest in Miami 
last June and came in fourth, is now winner 
of the Miss U.S.A. - World contest in New 
Jersey. 


Her hair is still long and blonde. 
Miss Batts, 19, a one time Pentagon Dianna | .- Batts on throne 
secretary, caused a stir at the Miami after b ing chosen Miss 
contest when she balked at requests by eD.A, 
television crews that she cut and tone her hair. She said she 


would withdraw from the contest first. 


Had she won, she would have become the U.S. entry in the 
Miss Universe contest. | 

Using her local title of Miss District of Columbia, she left 
Miami and entered the Miss U.S.A. - World contest, a separate 
affair whose ultimate winner becomes Miss World instead of Miss 
Universe. 

That was the contest she won Saturday night at Asbury Park, 
N.d. 


| 
She will go to London in October to compete for the Miss 
World title. 


All 45 contestants in Saturday's pageant competed in the 
bathing suit and evening gown facets of the contest. The 15 
semifinalists, including Miss Batts, were each asked one question 
by the judges as a test of poise and personality. There was no 
talent contest. 

Miss Batts' father, Walter R. Batts, 1107 Wayne rd., Falls 
Church, said his daughter was asked what person outside hez 
immediate family had contributed most to her life.; He saiu her 
answer was the director of the career college in Washington she 
attended earlier this year. 


“That lady helped Dianna gain confidence and got her started 
toward all this success more than anyone else I can think of," 
Batts said. 


EXHIBIT 4 


{ filed March 2, 1967°] 4216 Dresden St. 
Kensington, Ma. 
February 1, 1967 


Gentlemen: 


Having been employed by the Cinderella Career College for 
nearly a year, I feel I have some justification for reacting 
negatively to the statement that I do not owe my success to 
any courses taken there. 


Before winning the "Miss Cinderella" title, I was a 
student at the school for a year, and afterwards continued my 
education there in Fashion Merchandising on full scholarship. 
Besides the scholarship, I also won a holiday in Europe which 
I never would have received without the help of the college. 


In short, all the success I have to date is largely the 
result of my training at the Cinderella Career and Finishing 
School. 


Sincerely 


Carol Ness 


{ filed ot 2, MISS DISTRICT OF COLUMBIA INC, 
1967 


130 Que Street, N.E. - Washington, D.C, 
| 
RE 7-2374 

Affiliated with 


Miss USA - Miss Universe - Miss World - Miss International 
Miss Maryland - Miss Virginia 


SID SUSSMAN 
Executive Director 


January 27, 1967 


To Whom It May Concern: 


This is to certify that Cinderella Career College and Finishing 
School, 1221 G St., N.W., Washington, D.C., for the years 1964, 
1965 and 1966 has served as headquarters for the Miss District 

of Columbia Beauty Pageant, official state preliminary for Miss 
USA and Miss Universe. 


During these years, Bobbi Johnson and Dianna Batts, both became 
Miss USA and Sue Counts finished sixth runnerup. The 1966 
pageant was telecast live and reported a 60% share of the market 
audience and some 800,000 viewers. | 


Sincerely, 


MISS DISTRICT OF COLUMBIA INC, 


SID SUSSMAN, | 
Executive Director | 


[ filed March 2, 1967 ] 
CAPTION OMITTED 


AFFIDAVIT 


CLTY OF WASHINGTON 
DISTRICT OF COLUMBIA 


ALAN Y, COLE, being first duly sworn, deposes 
and says: 

1. I ama member of the bar of the Distriet of Columbia 
with offices at 1730 K Street, N.W., Washington, D.C., and I am 
the attorney for the Plaintiffs in this action. 

2. On the afternoon of March 1, 1967, I received 
from the Defendant Federal Trade Commission ( "Commission" 
hereinafter) a Decision denying the request of the Plaintiffs 
to defer issuance of a News Release in Docket No. 8729. A 
copy or the said Decision is attached hereto as Exhibit C. 

3. Referred to in the foregoing Decision and attached 
to the same was aj\copy of the News Release which the Defendant 
Commission proposes to issue on Friday, March 3, 1967. A copy 
of the said proposed News Release is attached hereto as 
Exhibit 0D. 

", The issue in this case remains whether the Commission 
nay inrlict upon Plaintiffs the damage to their reputation and 
business standing which flows from an official News Release 
accuninug them of violations of law - prior to hearing and when 


Plaintiffs assert the charges against them are false and frivolous. 


The proposed News Release remains such an official release. 
All the allegations of the Complaint are applicable, true and 


valid to this News Release, as they would be to any release 


under the circumstances. 
5. Indeed, this News Release is a particularly 

objectionable one and highlights the inevitable aha irreparable 

damage resulting from official releases upon unproven allegations 


prior to hearing. | 


A. This Release contains a conspicuous "NOTE" as 


its second paragraph. The very first sentence of this "NOTE" 


expressly lends the official weight of the Commission to the 
allegations contained in the Complaint. It declares: mA 
complaint is issued whenever the Commission has found 2 ‘reason 

to believe’ that the law has been violated and a proceeding is 

in the public interest." This is a public proclamation that 

the Commission has already reviewed the merits of the case, and 
has reached the belief that Plaintiffs have violated the law; 

and, in addition, that the violation is not even a run-of-the-mill 


violation, but is a matter of public importance. The public 
broadcast of this official finding against Plaintiffs inflicts 


an irreparable damage that is not mitigated by any attempted 


disclaimer. Further, such official judgment, pronounced before 
Plaintiffs have been afforded any opportunity to be heard, 
derogates their right to present evidence on their behalf before 
the Commission and to have such evidence be considered 


impartially. 


B. The extensive quotations from the Commission's 
Complaint contained on pages 2 and 3 of the proposed News Release 
are from those allegations which are most damaging to the reputa- 
tion and business interests of the Plaintiffs. The proposed 
Release does not: quote from the advertisements set forth in 
Paragraph Four of the Commission's Complaint; but these must 
be read in conjunction with the allegations of statutory 
violation, if there is to be any semblance of accuracy or 
fairness in the presentation. The fact is that the advertise- 
ments which do not appear in the News Release show on their 
face that some of the Commission's allegations are frivolous. 

6. The proposed News Release is obviously not the 
usual type of news release issued by the Commission; copies 
of the usual type of news releases so issued by the Defendant 
Commission are attached to the Complaint in this action as 
Exhibits B-1 and B-2. The instant Release contains the NOTE 


which tends to show the prejudgment of the Commission and 


quotes in extenso from the Commission's Complaint, whereas 


the usual news releases are merely a summary of the Commission's 
complaint without any such NOTE or other language emphasizing 
the nature of the Commission's action. 

7. The instant News Release (Exhibit D), because it 
is different from the usual news releases issued by the 
Defendant Commission in conjunction with the issuance of 


Commission complaints, will necessarily attract the attention 


of the bar, industry members, the press and members of the public. 
It will virtually insure that the Commission's action will receive 
greater publicity than is normally the case. It will inevitably 
convey to all its recipients and readers the impression that 

there is something special and singular about the News Release 


| 
and about Plaintiffs. 


| 

8. On information and belief, the News Release now 
proposed to be issued by the Commission is not the same News 
Release originally prepared to be issued. Defendant Commission 
has evidently changed the format of its News Release for one of 
two reasons. It may deliberately be singling out the Plaintiffs 
by distributing a news release which will "catch the eye" and 
has the specific purpose and calculated effect of interfering 
with and destroying the business of the Plaintiffs, This type 
of behavior by a federal agency was enjoined in B.C. Morton 
International Corp. v. Federal Deposit Ins. Corp., 305 F. 2a 
692 (lst Cir. 1962). Alternatively, the Commission may have 
recognized as a result of the Plaintiff's Petition to Defer 
Issuance of the News Release which was filed before the Commission 
and denied, that the usual news release is injurious and causes 
irreparable harm, The Commission may now be seeking, through 
this unusual News Release, to mitigate some of the jadverse 
consequences caused by its news releases. Thus the Commission 


recognizes, through its actions, that the issuance of @ news 


release can cause the type of injury which is alleged in the 
| 


Plaintiffs' Complaint. 


9. <A comparison between the instant News Release 
and the usual news release shows the futility of attempting 
to write and to issue a release which would not cause the injuries 
alleged by Plaintiffs in their Complaint herein. It is precisely 
because of the impossibility and undesirability of such a necessarily 
editorialized, one-sided official summary of the Complaint that 
Congress did not authorize the Commission to issue news releases 
or publicize its complaints. The proposed News Release appears 
to be even more destructive to Plaintiffs than the normal 
Commission news release, in that it singles Plaintiffs out for 
special treatment and emphasizes the unproven allegations against 
them. The issuance of this unusual News Release will thus have 
the effect of placing the Plaintiffs in this action in a most 
damaging light in the eyes of the public and thus cause them 
serious damage in the operations of their businesses, for which 


there is no adequate remedy at law. 


Subserlbed and sworn to before me this 2nd day of 


March 1967. 


Notary Public 


{ filed March 2, 1967 ] 
Prepared by 


(OFFICE OF INFORMATION 


ADVERTISING 
REPRESENTATION COMPLAINT (D. 8729) (Instruction Courses ) 


[ March 2, 1967 ] 
CAPTION OMITTED 


MOTION FOR TEMPORARY RESTRAINING ORDER 
Washington, D.C. 


March 2nd 1967 


The hearing of the above-entitled motion came on 
before the Honorable Burnita Shelton Matthews, United States 
District Judge, at 1:45 pm. 


APPEARANCES: 
On behalf of the Plaintiff: 
COLE AND GRONER, 
By: Alan Y. Cole Esq., and David Epstein, Esq. 
| Attorneys at Law 
On behalf of the Defendants: 
(Federal Trade Commission et al) 
MICHAEL R. LEMOV Esq., Attorney 
United States Department of Justice 


HAROLD D. RHYNEDANCE Esq., Attorney 
Federal Trade Commission. 


PROCEEDINGS 
(The hearing of the Motion for Temporary Restraining 
Order having peen completed, the Court ruled as follows: 
RULING OF THE COURT 
THE COURT (The Honorable Burnita Shelton Matthews: 
The Federal Trade Commission has been given authority to 
investigate as well as to make determinations in these matters. 
it is not like an agency which passes only upon the ultimate 


question and is not involved with the investigative processes. 
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Of course, it is not helpful to people who are conducting 
their businesses properly to have it announced that some charge 
is being made against them. At the same time, charges have been 
made here in justification for this proceeding, te something is 
said about it in the newspapers, it may alert people to the fact 
that charges have been made, and may cause them to look a little 
more carefully into dealings which they are contemplating with 
those against whom the charges have been made. 


I am not convinced that a Temporary Restraining Order 


should issue under the facts and the law applicable here. 
I will therefore deny the motion. | 
MR. RHYNEDANCE: ‘Thank you, Your Honoz. | 
(Whereupon, at 2:30 pm the hearing of 
the Motion for Temporary Restraining 


Order was concluded. ) 


{ filed March 22, 1967 ] 
CAPTION OMITTED 


FIRST AMENDED AND SUPPLEMENTAL COMPLAINT 
(Declaratory Judgment and injunctive Relief ) 


1. This is an action for a declaratory judgment and 
an injunction against Defendants, the Federal Trade Commission 
("Commission" hereinafter), and its Commissioners and certain 
of its officers. ‘Jurisdiction for this action is founded upon 
28 U.S.C. §§1331, 1337, 2201 and 2202, and Title 11, §521(a) 
of the District of Columbia Code (1961 edition). There is now 
oxisting between the parties an actual and justiciable contro- 
_ovey in respect to which Plaintiffs require injunctive relief 
a. well as a declaration of their rights by this Court. The 
mattc» in controversy exceeds the sum of Ten Thousand Dollars 
($10,000), exclusive of interest and costs. 

2. Plaintiffs, Cinderella Career and Finishing 


Schools, Inc. ("Cinderella" hereinafter), Stephen Corp. ("Stephen" 


hereinafter) and School Services, Inc. ("Services" hereinafter), 


are corporations organized, existing and doing business under and 
by virtue of the laws of, and with their respective principal 
offices located in, the District of Columbia. Cinderella is 
engaged in the business of franchising schools throughout the 
United States, wherein training and instruction are offered in 
such fields as modeling, fashion merchandising, charm and self- 
improvement, secretarial skills, retailing, bookkeeping, 


operation of business machines and similar courses, and of 


providing curricula, manuals, instructional devices and related 
materials to such schools. Stephen operates the Cinderella 
Career College and Finishing School in the District of Columbia, 
as a franchisee of Cinderella, and provides snetrhetion in the 
foregoing fields. Services is engaged in the business of 
formulating and operating tuition-budget prolreas| ar schools 
throughout the United States, including the Cinderella Career 


College and Finishing School operated by Stephen. | Vincent 
Melzac is an individual with an office in the District of 


Columbia, and is the principal officer of Services and a con~ 
trolling stockholder of Cinderella and Stephen. 

3. Defendant Commission was created by the Federal 
Trade Commission Act, 15 U.S.C. §§41 et seq. ("aet" herein- 
after) and has only those functions and powers established 
and provided by the Act. Defendants Dixon, Elman, MacIntyre, 
Reilly and Jones are Commissioners of the Commissiion. Defendant 


Shea is the Secretary, and Defendant Jibb is the Director of 
the Office of Information, of the Commission. | 

4, It is the uniform and long established practice 
of Defendants to issue news releases reasonably contemporaneous 
with (a) the issuance by the Commission of a complaint and 
(>) the filing of sn answer by the respondents named in the 
complaint, both of which occasions are prior to any hearing 
or presentation of evidence by the Commission in sippont of 


any allegation of its complaint, and also (c) upon; the issuance 


of the decision by a Hearing Examiner and (ad) upon! the final 
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adjudication by the Commission. Such news releases are distributed 
to the general public and to all news media, with particular 
emphasis on news media located in the geographical area in which 


the business of the respondents named in the complaint is located, 


Typical news releases issued and distributed by the Commission 


are attached hereto as Exhibits A-1, A-2, A-3, and A-4. 

5. (a) The news release issued by the Commission and 
its imprimatur at the time of the issuance of the complaint of 
the Commission, and the wide distribution given to such news 
release by the Commission, inevitably creates and spreads 
throughout the general public and business community the impression 
that the respondents named in the complaint of the Commission are 
guilty of engaging in unlawful and deceptive business practices 
and are, therefore, not honorable and ethical persons with whom 
to do business, although the complaint described in such releases 
contain no more than unproven allegations upon which the respon- 
dents have been given no opportunity to be heard. 

(>) The deleterious effects of the news release 
issued at the time of the issuance of the complaint of the 
Commission are intensified by the issuance of the second release 
shortly after the filing of an answer, which release customarily 
summarizes the answer filed by the respondent and reiterates 
the allegations in the complaint of the Commission. The repetition 
of the subject matter of the prior news release tends to lend 


substance to unproven and unsupported allegations, thereby 


reinforcing the impression already spread throughout the general 


public and business community that the respondents named in the 


complaint are guilty as charged. | 

(c) The news releases issued before hearing, which 
summarize the allegations of the complaint and reiterate these 
allegations against the summary of the respondents! answer, 
reflect the prosecutorial side of the case and constitute official 
expressions by the Commission against respondents, constitute 
or give the appearance of constituting a pre judemdnt of the issues 
involved in the proceeding and in general inadtige jagon the 
Commission's capability to render a fair and judicial decision. 

6. The issuance of such news releases violates the 
Act and the Constitution and is patently arbitrary and capricious 
for at least the following reasons: | 

(a) The issuance of news releases by the Commission 
against particular private parties in quasi-judicial proceedings 
is not authorized by the Act. Defendants have no [legal right 
to take any action which is not authorized by the Act. 

(b) Defendants have legal power and authority to 
take only such action as is in the public interest. Defendants 
have no legal power or authority to take, and are prohibited by 
the Due Process Clause of the Constitution from taking, any 
action which knowingly will damage or injure private parties or 
private interests, without first affording such parties an 
opportunity to be fairly heard. 


(¢) The Commission is bound by the Act and the Constitution 
to be and to appear to be fair and impartial in performing its 
quasi-judicial function. Accordingly, the Commission has no legal 
or Constitutional authority to align or appear to align itself 
with the prosecution or to prejudge or appear to pre judge a case 
by publicly taking an official position indicating that the 
allegations of the complaint are valid and should be sustained. 

7. On or about February 13, 1967, the Commission issued 
a Complaint against Plaintiffs, captioned as Commission Docket 
No. 8729, a copy of which is attached hereto as Exhibit B 
("Complaint" hereinafter). 

8. The action of the Commission in issuing the Complaint 
was and is in violation of the Act and is patently arbitrary and 
capricious for at least the following reasons: 

(a) All of the allegations in the Complaint are false. 

(b) Many of the said allegations are on their face 
frivolous and devoid of substance. 

(c) The Complaint reflects the purpose and design of 
inflicting injury upon Plaintiffs rather than effectuating any 
purpose of the Act or any public interest. 

9. On February 20, 1967, Plaintiffs duly filed a 
petition with the Commission, requesting that it not issue and 
distribute any news release regarding the Complaint filed by the 
Commission until the issues raised by the Complaint have been 
adjudicated. On March 1, 1967, the Commission denied the petition 


(Exhibit C attached hereto). 


10. On March 3, 1967, the Commission issued a news 
release which in words of substance states that Plaintiffs have 


been charged with violations of law and unfair business practices, 


and are thus not law abiding and honorable firms or persons with 


whom to do business (Exhibit D attached hereto). The issuance 


and distribution of this News Release, which was quoted and 
| 


formed the basis of newspaper stories appearing in the public 
press, unlawfully damaged Plaintiffs, as set out herein. 

il. Unless restrained and enjoined by this Court, 
Defendants will in the immediate future, upon the filing of an 
answer to the Complaint, issue and distribute a sebond news 
release against the Plaintiffs and the Plaintiffs will be 
irreparably damaged and injured thereby in that they will be 
subjected to public and business disrepute, scorn and obloquy ; 
will lose and be deprived of economic opportunities; will suffer 
serious economic injury; and their continuing existence will be 
irreparably impaired. | 

12. Plaintiffs do not have an adequate teneay at law. 

WHEREFORE, Plaintiffs pray that this Court: 

1. Enter a judgment declaring the rights and obligations 
of the parties in the premises, in particular that Plaintiffs have 
the right not to be deprived of their property or business 
without due process of law, not to have any news releases issued 
concerning Docket No. 8729 or any other Commission |complaint 
against any of them, unless or until they have been afforded a 


hearing and the matter has been adjudicated, and that Defendants 
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have the obligation not to issue and distribute any news releases, 
directly or indirectly relating to, arising out of or concerning, 
the issuanceaf the Complaint by the Federal Trade Commission or 


the filing of an answer by respondents named in the Complaint in 


Docket No. 8729 a any other complaint issued by the Commission 


against any of the Plaintiffs, unless or until the allegations 
in the Complaint have been adjudicated; 
2. Enter an Order restraining and enjoining, pending 
the trial of the case and permanently, Defendants, their officers, 
agents, servants, employees and attorneys and all those in active 
concert or participation with any of them, from issuing any news 
release divectly or indirectly, related to, arising out of or 
ncerning, the issuance of the Complaint by the Federal Trade 
Commission or the filing of an answer by the respondents named 
in the Complaint in Docket No. 8729, unless or until the allegations 
in such Complaint shall have been adjudicated; 
3. Direct the Commission to dismiss the Complaint 
entered in Docket No. 8729 with pre Judice; and 
4, Grant such other and further relief as to this 
Court may se€em necessary and appropriate. 
COLE AND GRONER 
By: 
“Mien vs cole 
1730 K Street, N.W. 
Washington, D.C. 20006 
FE 8-7766 
Attorneys for Plaintiffs 


NEWS RELEASE 
FEDERAL TRADE COMMISSION {[ filed March 22, 1967 ] 


Washington, D.C. 20580 
OFFICE OF INFORMATION 393-6800 Ext. 197 


For RELEASE: A.M. Wednesday, March 1, 1967 


REPRESENTAT: M INT (D. 573 ollection ency- 
UNFAIR PRACTICES Skip) Tracing 


The Federal Trade Commission has charged two affiliated 
| 


concerns in Tacoma, Wash., with using deceptive "Sicip tracing" 
| 


forms. 


The FTC's complaint cites Pacific Northwest collections, Ince; 
and Capital Recovery Co., Inc., both at 717 Puget Sound National 
Bank Building; and their officials, Warder W. and | John R. Stoaks. 

The complaint says that Pacific is a collection agency and 
utilizes the allegedly deceptive forms sold by Capital. 

Three typical forms are described in the eoinp lait. It 
alleges that: 

One is similar to an IBM-type card used | ‘by the Western 
Union Telegraph Company to notify the addressee of a telegram 
which cannot be delivered. The form misrepresents that an 
undelivered telegram or other message is being held by that 
company. 

Another tag is similar to that used in dhipping 
merchandise and falsely represents that undelivered merchan- 
dise is being held by a carrier. 

The third form is similar to one that would be used in 
business and misrepresents that a sum of money is being held 
for an employee by a former employer, "Western Coast 
Employers Assn., Tacoma, Wash. | 
The complaint further alleges that: | 

The first two of the above forms cause idee debtors to 
contact Pacific. 

The sole purpose of the third form is td obtain informa- 
tion as to alleged delinquent debtors whose whereabouts is 
unknown, 

By the use of the three forms Pacific misrepresents its 
business is other than the collection of debts. 

The forms mislead debtor recipients into supplying 
information which they otherwise would not have supplied. 

The complaint also says that Capital sells, furnishes and 
distributes these and other equally false forms te Pacific and 
others. 

The respondents are granted 30 days within which to file 
answer to the complaint. 


--000-- | 


EXHIBIT A-1 
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{[ filed March 22, 1967 ] 
NEWS RELEASE 
FEDERAL TRADE COMMISSION 


Washington, D.C. 20580 
OFFICE OF INFORMATION 393-6800 Ext. 197 


For RELEASE: IMMEDIATE MONDAY, Eee 275 
1967. 


REPRESENTATION ANSWERS (D. 8727) (Educational Books) 


American Marketing Associates, Inc., 1422 Chestnut Sti; 
Philadelphia, Pa., has denied Federal Trade Commission charges 
of using deception to recruit sales employees and to sell 
encyclopedias and other educational books. 


Stanley Kessler, who was cited in the FTC's complaint of last 
January 17 both individually and as a director of the company, 
filed a separate answer in which he similarly denied the charges. 

Both the company and Mr. Kessler deny that he "is at this 
time the sole stockholder and operator of the Corporation and that 
he alone formulates, directs and controls the acts and practices 
of the Corporate Respondent." 

They ask dismissal of the proceeding. 


--00o-- 
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NEWS RELEASE filed Ma 
FEDERAL TRADE COMMISSION [ reh 22, 1967 ] 


Washington, D.C. 20580 
OFFICE OF INFORMATION 393-6800 Ext. 197 


For RELEASE: A.M, SATURDAY, MARCH 11, 1967. 


LABELING 


REPRESENTATION INITIAL DECISION (D. 8697 (Solders ) 


An order by a Federal Trade Commission hearing examiner 
announced today would require Coran Bros. Corp., 509 E.2nd St., 
Boston, Mass., to stop misrepresenting the nature, quality or 
composition of any of its solders. 


The order is contained in an initial decision) by Hearing 
Examiner Walter R. Johnson on the FIC's complaint of last July 20. 
This is not a final decision of the Commission and may be a aled, 
stayed, or docketed for review. 

The examiner said that the evidence establishes that Coran's 
labeling of certain solders as "50/50 by volume" and "40/60 by 
volume" has "the capacity and tendency to deceive and mislead 
members of the purchasing public." | 

Examiner Johnson found that, "The record establishes that it 
has been industry practice for many years, and is ¢urrent industry 
practice, when solders are labeled by numerical designations such 
as '50/50' and '40/60! that the first number before the slant mark 
(/) indicates the percentage of tin by weight and the second number 
after the slant mark (/) indicates the percentage of lead by weight. 
Further, the record also establishes that it has not been, nor is 
it presently, industry practice to use the words "by weight’ in 
connection with the aforesaid numerical designations, but that 
the use alone of such numerical designations indicates the per- 
centage of tin and lead by weight. 

‘***Most of the wholesale vendors of plumbing /supplies, and 
their customers, including plumbers and others, do inot know the 
difference between solders marked '50/50' (which is by weight) 
and '50/50 by volume’. They are guided by the numerical desig- 
nation in the ordering, selling and purchasing of solder, and to 

them a solder labeled '50/50 by volume! is the same product 
labeled '50/50.! 

"*%*Complaint counsel recognize that the products in question 
contain the volume of tin and lead represented and jare truthfully 
labeled, but contend that the use of the 'by volume! designation 
by respondents has a capacity and tendency to mislead members of 


EXHIBIT A-3 


the purchasing public. It is the position of the respondents, in 
their brief filed with their proposed findings, 'that the members 
of the trade and| the general public can distinguish between ounces 
and pounds, meters and feet, weight and volume, cubes and squares, 
grams and ounces, and other universally accepted standards of 
measurement, where it is relevant to the requirements of their 
work'; and that, so long as the 'by volume! designation is a 
truthful statement, there can be no deception. 

“The labeling of a product with a designation which is 
literally true but nevertheless misleading or confusing is 
contrary to the elementary legal prohibition against deception." 

Joined in the examiner's cease and desist order are John and 
Charles Coran in their capacity as company officials. The examiner 
ordered dismissal of the complaint against them in their individual 
capacities. 

The examiner pointed out that FTC staff counsel concede that 
the complaint should be dismissed as to Charles Coran for lack of 
proof. 

He also stated, "There is nothing in this record justifying 
an assumption that John Coran would cause an evasion of any order 
which may be entered herein against the corporation. On the 
contrary, the hearing examiner is convinced that there is no 
likelihood that the said respondent would cause an evasion of any 
such order. When asked by the hearing examiner, ‘Would there by 
any reason why you would want to change the corporate structure 
just to avoid any order on the part of the Commission?', Mr. 

Coran answered *** 'IT have no reason to do that. It would be 
detrimental to me.'" 
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{ filed March 22, 1967 ] 
NEWS RELEASE 
FEDERAL TRADE COMMISSION 


Washington, D.C. 20580 | 
OFFICE OF INFORMATION 393-6800 Ext. 197 
For RELEASE: A.M., Friday, December 16, 1966 
| 


D TISING 5 |Sewing ehines- 
REPRESENTATION Vacuum Cleaners) 


A final order issued by the Federal Trade Commission requires 
a Washington, D.C., retailer of sewing machines and vacuum cleaners 
to stop using deceptive selling practices. The respondent is 
James R. Boarman, trading as R & B Sewing Machine & Vacuum Cleaner 
Co, and R & B Sewing Machine Co., at 4326 1/2 Georgia Ave., N.W. 

In taking this action, the Commission adopted an initial 
decision by Hearing Examiner Donald R. Moore, issued against Mr. 


Boarman in default for failure to answer the complaint of last 

| 

August 25, | 
A news release summarizing the initial decision (from which 


no appeal was filed) was made public on November 5) and is avail- 


| 
able from the Office of Information, Federal Trade| Commission, 


Washington, D.C, 20580. 


{ filed March 22, UNITED STATES OF AMERICA 
1967] © BEFORE FEDERAL TRADE COMMISSION 


In the Matter of 


SCHOOL SERVICES, INC., 
a corporation, and 

CINDERELLA CAREER AND FINISHING 
SCHOOLS, INC., 
a corporation, and 

STEPHEN CORPORATION, DOCKET NO. 8729 
a corporation trading as , 
Cinderella Career College and 
Finishing School, and 

VINCENT MELZAC, individually and 
as an officer of School Services 
Inc., and as controlling stock- 
holder of respondents Cinderella 
Career and Finishing Schools, 
Inc., and Stephen Corporation. 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that School 
Services, Inc., a corporation, Cinderella Career and Finishing 
Schools, Inc., a corporation, Stephen Corporation, a corporation 
trading as Cinderella Career College and Finishing School, and 
Vincent Melzac, individually and as an officer of School Services, 
Inc., and as controlling stockholder of Cinderella Career and 
Finishing Schools, Ine., and Stephen Corporation, hereinater 
referred to as respondents, have violated the provisions of said 
Act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 


PARAGRAPH ONE: Respondents, School Services, Inc., Cinderella 
Career and Finishing Schools, Inc., and Stephen Corporation 
are corporations organized, existing, and doing business under 
and by virtue of the laws of the District of Columbia with 
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| 

| 

| 
their principal office and place of business located at 
1100 Vermont Avenue, N.W., in the City of Washington, District 
of Columbia. In addition respondent Stephen Corporation operates 
the Cinderella Career College and Finishing School at 1221 G 
Street, N.W., in the City of Washington, paateaet of Columbia. 


Vincent Melzac is the principal officer of respondent 

School Services, Ine., and controlling stockholder of respondent 

Cinderella Career and Finishing Schools, Inc., and Stephen 
Corporation with his principal office located at 1221 G G Street, 
N.W., in the City of Washington, District of Columbia. He formulates, 
directs, and controls the acts of the corporate respondents, 

including the acts and practices hereinafter set forth. All of 
respondents have cooperated and acted together dn} the performance 
of the acts hereinafter alleged. 


PARAGRAPH TWO: Respondents are now, and for| some time last 
past have been, engaged in the operation of schools, offering 
courses of instruction to those seeking jobs as professional 
models, fashion advisers, buyers, airline stewardesses, secre- 
taries and receptionists; and careers in radio, the movies, 
television and in various other fields. 


; | 
PARAGRAPH.THREE: In the course and conduct of their business 
as aforesaid, respondents have operated and are now operating a 
school in the District of Columbia at which they solicit students 
by means of advertisements in newspapers of general interstate 
circulation and by direct mailings to persons in the several 
states and in the District of Columbia who responc¢ to the adver- 
tising so placed. In the further course of their| ‘business, 
respondents negotiate the installment contracts and negotiable 
notes received by said respondents in the District of Columbia 
to respondent School Services, Inc., in the District of Columbia, 
and maintain and at all times mentioned herein have maintained, 
a substantial course of trade in commerce as "commerce" is 
defined in the Federal Trade Commission Act. | 
| 
PARAGRAPH FOUR: In the course and conduct of the aforesaid 
business, and for the purpose of inducing persons ito sign 
contracts for respondents! courses of instruction, the respondents 
have made many statements and representations about their services 
and courses of instruction. | 
| 
Typical, but not all inclusive, of said statements and 
representations appearing in respondents! advertising are the 
following: | 


1 EI HEE REE HKE HEE HEE 


CAREERS! 


The Cinderella Career and Finishing School offers 
- . . careers in EXECUTIVE SECRETARIan, PROFESSIONAL 
MODELING, FASHION MERCHANDISING, RETAIL BUYING, 


BE THAT 
SPECIAL GIRL! 


Discover how you can always be the center of 
attention ... . the girl who always looks her 
best .. . the one, people turn to look at. 


JOB PLACEMENT 
SERVICE! 


HEE HEE HEX KEK HEE HEE" 


"CINDERELLA, CAREER COLLEGE 1221 G Street, N.W. 628-1950 


Comprehensive training in the many facets of 
fashion careers. Includes retailing, buying, 
sales promotion, advertising, display and 
practical field trips. FASHION IS A YOUNG 
PEOPLES FIELD. In no other area can a woman 
assume executive status at such an early age. 
Fashion is a stable field, the third largest 

in the U.S, High School Diploma or equivalent 

is required. SEND FOR BROCHURE. NO OBLIGATION." 


"WHAT IS THE 
CINDERELLA SECRET? 


[Photograph of Miss Batts] [Photograph of Miss Ness] 


Dianna Batts Carol Ness 
Miss U.S.A. of the Miss Cinderella 1965 
Miss World Contest Winner of all-expense 
A Cinderella girl trip to Paris, France 


YOU TOO CAN BE A CINDERELLA GIRL! 


Cur unique world-famous Finishing Training can transform your 
dreams into reality, can make you charming, lovely, poised, 
confident, at ease wherever you go, whatever you do, 


TRAINING FOR EXCITING CAREERS IN 
| 
Executive Secretarial sah he a Modeling 
Fashion & Retailing irlines 


BE THAT SPECIAL GIRL. The girl looked at and admtred by all... 
The girl who gets ahead in Business! | 

Send for our FREE "Magic Door" brochure. Mail by tomorrow and 
we'll include Free our fascinating booklet "101 Ways To Be More 
Attractive." | 


Official Washington Headquarters for the 
Miss Universe Beauty Pageant 


JOB PLACEMENT SERVICE DAY AND EVENING CLASSES 
. New Classes Forming -- Enroll Now! 


Cinderella 
CAREER AND FINISHING SCHOOL Phone 628-1950 
1221 @ St., N.W., Wash., D.C, | 


| 
a 
Please send me your Free brochures. I have checked my interest 
below. 


{ ] Secretarial [ ] Pro. Modeling [ ] Fashion & Retail Buying 
Airlines Preparatory [ ] Finishing [ ] Self Improvement 
Miss Universe Entry Blank. 
| 
Name . 2 6 6 6 oe 6 wes Ne <9 : - » Age. . 


Address ..,.... Ae Re : be ts etude Seclbeee be ce echt 


OCLC stivei fo" soi oh Meta Néateh at que ed hgh Gen aing MOTAGE: oye allay ig - 5a Phone: 
Approved by School Services, Inc., Washington, D.C), to extend 
education loans," 


PARAGRAPH FIVE: By means of the statements and representations 
in their advertisements, as set forth in Paragraph! Four hereof, 
and others similar thereto but not specifically referred to herein, 
respondents have represented directly or by implication thats 


| 
| 
= 532 = 


1. Respondents make educational loans to students 
who register for the courses offered at 
Cinderella Career and Finishing School. 


School Services, Inc., Washington, D.C., isa 
government agency or public non-profit organi- 
zation that has officially approved Cinderella 
Career and Finishing School or the courses 
offered by such school. 


Dianna Batts, "Miss U.S.A. 1965" and Carol Ness, 
"Miss Cinderella 1965" were graduates of 
Cinderella Career and Finishing School and owe 
their success to the courses taken there. 


Respondents offer a course of instruction that 
qualifies students to be airline stewardesses. 


Respondents offer a course of instruction that 
qualifies students for jobs as "buyers" for 
retail stores. 


Respondents find jobs for their students in 
almost all cases through their job placement 
services. 


Graduates of various of respondents! courses 
of instruction are thereby qualified to assume 
executive positions in the fields for which 
they have been trained by respondents. 


Cinderella Career and Finishing School is the 
official Washington, D.C. headquarters for the 
Miss Universe Beauty Pageant. 


Cinderella Career College and Finishing School 
is a college. 


PARAGRAPH SIX: In truth and in fact: 


1. kKespondents do not make educational loans to 
students who register for the courses offered 
at Cinderella Career and Finishing School. 


School Services, Inc., Washington, D.C., is 

a capital stock company not connected with a 
government agency or public non-profit 
organization and has not been granted the right 
by any such agency to approve the school or the 
courses offered by any such school. 


Dianna Batts, "Miss U.S.A, 1965" and Cardl 
Ness "Miss Cinderella 1965" were not grad- 
uates of Cinderella Career and Finishing | 
School nor do they owe their success to any 
courses taken there. 


Respondents do not offer a course of instruction 
which qualifies their students to be wenn 
stewardesses. 


Respondents do not offer a course of dnstnigtion 
that qualifies their students for jobs Be 
"buyers" for retail stores. 


Respondents do not find jobs for their 
students in almost all cases through thedir 
Job placement service. 


Graduates of various of respondents’ courses 
of instruction are not thereby qualified to 

assume executive positions in the fields for 
which they have been trained by respondents. 


Cinderella Career and Finishing School is not 
the official Washington, D.C., headquarters 
for the Miss Universe Beauty Pageant. 


Cinderella Career College and Finishing School 
is not a college, nor is it affiliated with or 
recognized by any educational authority. 


Therefore, the statements and representations) as set forth 
in Faragraphs Four and Five hereof were and are sale, misleading 
and deceptive. 


PARAGRAPH SEVEN: In the further course and conduct of their 
said business, respondents engage in the following unfair or 
deceptive acts and practices: 


As 


When a potential student first visits respondents! 
school, she is frequently led to believe that she 
is qualified to compete in such beauty contests as 
the Miss District of Columbia pageant which leads 
to the title of Miss Universe, the Miss Junior 
D.C. Pageant, or in other contests not sp corer 
set out herein if only she would sign up 

courses given by respondents which will bring out 
the best in the applicant. 


While holding out the Strong possibility of 
attaining such titles as aforesaid, respond- 
ents will frequently add that completion of 
respondents! courses will enable the appli- 
cant in most cases to obtain a better Job 
through. respondents! many contacts in the 
business world. 


The aforesaid statements and representations 
and others similar thereto are false, mis- 
leading and deceptive and are used by 
respondents, their agents, representatives 
and employees for the sole purpose of obtain- 
ing the potential student's Signature to 
various documents committing said potential 
Student to pay for expensive courses of study. 


In the course of making the above representa- 
tions and others similar thereto respondents! 
agents, representatives, and employees acting 
alone or in pairs subject the potential student 
to constant pressure to get the student started 
right away on various of respondents! courses 
of study and present various documents, including 
a negotiable enrollment agreement, for said 
potential student's signature without revealing 
the negotiable and non-cancellable nature 
thereof or allowing sufficient opportunity to 
permit the reading or careful consideration 
thereof and in many instances respondents are 
thereby successful in securing the student's 
commitment to such courses. 


PARAGRAPH EIGHT: In the conduct of their business and at 
all times mentioned herein, respondents have been in substantial 
competition in commerce, with corporations, firms, and individuals 
in the sale of courses of instruction to those seeking jobs as 
professional models, fashion advisers, buyers, airline stewardesses, 
secretaries and receptionists; and careers in radio, the movies, 
television and in various other fields. Said courses are of the 
Same general kind and nature as those sold by respondents. 


PARAGRAPH NINE: The use by the respondents of the aforesaid 
false, misleading and deceptive statements and representations 
and unfair or deceptive acts and practices has had and now has, 
the capacity and tendency to mislead members of the purchasing 
public into the erroneous and mistaken belief that said state- 
ments and representations were and are true and into the purchase 
of a substantial number of respondents' courses by reason of said 
erroneous and mistaken belief and by reason of said unfair or 
deceptive acts and practices. 


| 

PARAGRAPH TEN: The aforesaid acts and practices of 
respondents, as herein alleged, were and are all to the 
prejudice and injury of the publie and of respondents’ competitors, 
and constituted, and nowconstitute, unfair methods: of competition 
in commerce and unfair or deceptive acts and practices in 
commerce, in violation of Section 5 of the Federal Trade 
Commission Act. | 

WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 13th day of February A.D. 1967,/ issues 
its complaint against said respondents. 


Notice is hereby given to each of the respondents hereinbefore 
named that the 4th day of April A.D. 1967, at 10 o'clock is hereby 
fixed as the time and Federal Trade Commission offices, 1101 
Building llth & Pennsylvania Avenue, N.W., Washington, D.C. as 
the place when and where a hearing will be had before a hearing 
examiner of the Federal Trade Commission, on the charges set 
forth in this complaint, at which time and place you will have 
the right under said Act to appear and show cause why an order 
should not be entered requiring you to cease and desist from the 
violations of law charged in this complaint. 


You are notified that the opportunity is afforded you to file 
with the Commission an answer to this complaint on or before the 
thirtieth (30th) day after service of it upon you. An answer in 
which the allegations of the complaint are contested shall contain 
a concise statement of the facts constituting each ground of 
defense; and specific admission, denial, or explanation of each 
fact alleged in the complaint or, if you are without knowledge 
thereof, a statement to that effect. Allegations of the complaint 
not thus answered shall be deemed to have been admitted. 


If you elect not to contest the allegations of fact set 
forth in the complaint, the answer shall consist of a statement 
that you admit all of the material allegations to be true. Such 
an answer shall constitute a waiver of hearings as to the facts 
alleged in the complaint, and together with the complaint will 
provide a record basis on which the hearing examiner shall file an 
initial decision containing appropriate findings and conclusions 
and an appropriate order disposing of the proceeding. In such 
answer you may, however, reserve the right to submit proposed 
findings and conclusions and the right to appeal the initial 
decision to the Commission under Section 3.22 of the Commission's 
Rules of Practice for Adjudicative Proceedings. 


Fallure to answer within the time above provided shall be 
deemed to constitute a waiver of your right to appear and contest 
the allegations of the complaint and shall authorize the hearing 
examiner, without further notice to you, to find the facts to be 
as alleged in the complaint and to enter an initial decision 
containing such findings, appropriate conclusions and order. 


whe following is the form of order which the Commission has 
reason to believe: should issue if the facts are found to be as 
@lleged in the complaint: 


IT IS ORDERED that respondents School Services, Inc., a 
corporation, and Cinderella Career and Finishing Schools, ine., 
@ corporation, and Stephen Corporation, a corporation trading 
as Cinderella Career College and Finishing School, or under any 
other name, and their officers and Vincent Melzac, individually 
and as an officer or controlling stockholder of the aforesaid 
corporations, and said respondents! agents, representatives 
and employees, directly or through any corporate or other device, 
in connection with the advertising, offering for sale, sale, 
or distribution of courses of instruction or any other service 
or product in commerce, as "commerce" is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 


1. Representing, directly or by implication,| that 
they or any of them extend loans to students. 


2. Representing, through the use of the name 
School Services, Inc., Washington, D.C., or 
any other name or names similar thereto, or 
otherwise, that any of respondents are in 
any way connected with a governmental or | 
non-profit organization, or that any of | 
respondents’? schools or any course offered 
by any such schools have been approved by) 
any government agency or non-profit organization. 


| 
Representing, directly or by implication, | 
that any beauty or other contest winners | 
were, at the time they won any such eat he 
graduates of Cinderella Career and Finishing 
School or any other school operated by respond- 
ents or any of them, or that any such contest 
winners owe their success to courses taken at 
any such school. | 


Representing, directly or by implication, | 
that respondents or any of them offer courses 
of instruction which qualifies students to 
be airline stewardesses or buyers for retail 
stores, | 


| 
Representing, directly or by implication, 
that respondents or any of them find jobs 
for almost all of their students or graduates, 
or otherwise misrepresenting the availabil ty 
of jobs through any job placement service, 
or through respondents’ contacts in the 
business world. 


Representing, directly or by implication, 
that graduates of any of respondents! 
courses of instruction are qualified for 
executive positions. 


Representing that Cinderella Career and 
Finishing School, or any school or business 
operated by respondents or any of them is 
the headquarters for the Miss Universe 
Beauty Pageant or any other contest or 
pageant. 


Misrepresenting in any manner their con- 
nection with the Miss Universe Beauty 
Pageant or any other pageant or contest. 


Using the word "college", or any other word 
or term of like meaning as part of a corpo- 
rate or trade name or representing in any 
other manner that any of respondents!’ schools 
or businesses is a college or is affiliated 
with, or recognized by any educational 
authority. 


Using any false inducements or representa- 
tions to obtain enrollees for any of respond- 
ents' courses or to obtain the Signature of 
any such enrollee on documents which obligate 
any such enrollee to expend or pay any money. 


Using “relay salesmanship", that is, consecu- 
tive sales talk or efforts of more than one 
representative, agent or employee, to induce 
the purchase of any course of instruction, 

or otherwise taking unfair advantage of pro- 
spective students in an effort to persuade 
them to enroll in any course of instruction 
offered by respondents or any of them. 


Falling to disclose orally at the time of 
sale and in writing on any conditional sales 
contract, promissory note or other instrument 
executed by the purchaser of the goods or 
services with such conspicuousness and 
clarity as is likely to be read and observed 
by said purchaser that: 


Such conditional sales contract, 
promissory note or other instru- | 
ment may, at the option of the 
seller and without notice to the | 
purchaser, be negotiated or 
assigned to a finance company 
or other third party. 


if such negotiation or assignment 
is effected, the purchaser will 
then owe the amount due under 

the contract to the finance 
company or third party and may 
have to pay this amount in full 
whether or not he has claims 
against the seller under the 
contract. 


Failing to reveal, disclose, or otherwise 
inform customers, in a manner that is 
clearly understood by them, of the non- | 
cancellable nature and of all other terms 
and conditions of a sale and of any install- 
ment contract or promissory note or other 
instrument to be signed by any customer. 

| 
Entering into any agreement or arrangement 
with any franchisee or establishing any 
franchise unless such franchisee is furnished 
with a copy of the order herein and instructed 
in writing that a condition of his franchise 
is the refraining from engaging in any of the 
acts prohibited by the within order. 


IN WITNESS WHEREOF, the Federal Trade Commission has caused 
this, its complaint to be signed by its Secretary and its 
official seal to be hereto affixed, at Washington) D.C., this 
13th day of February A.D. 1967. 


By the Commission. | 


SEAL Joseph W. Shea, 
Secretary. 


[ filed March 22, FEDERAL TRADE COMMISSION 
1967 ] WASHINGTON .25, D.C. 


Joseph W. Shea March 1, 1967 
Secretary 


Alan Y. Cole, Esquire 
1730 K Street, N.W. 
Washington, D.C, 20006 


Re: Docket No. 8729 
School Services, Inc., et al. 


Dear Mr. Cole: 


After careful consideration, the Commission has denied your 
request to defer issuance of a news release concerning issuance 
of the complaint |in the above-entitled proceeding. 


The issuance of a complaint by the Federal Trade Commission 
is a matter of public interest. The fact that a complaint has 
been issued, as well as the conterts of the complaint, are 
“public information", within Section 1.132 of the Commission's 
Rules of Practice. A complaint is a pleading in an adjudicative 
proceeding, and as such is not considered confidential, either 
as a matter of law or practice or for reasons of public policy. 
Since complaints fall within the category of public information, 
the objective of the Commission's Office of Information, in 
issuing factual news releases, is to provide a means whereby 
such public information is made available, simultaneously and 
on an orderly basis, to the bar, industry members, the press, 
and interested members of the public. 


The complaint in this proceeding was issued on February 13, 
1967, and mailed to respondents on February 17, 1967. ‘The 
Commission sees no reason for deferring the issuance of an 
appropriate news release. Enclosed is a copy of the news 
release in this matter, which the Office of Information expects 
to issue on Friday, March 3, 1967. 


By direction of the Commission. 
Joseph W. Shea 
Secretary 
EXHIBIT C 


NEWS RELEASE 
FEDERAL TRADE COMMISSTON [ filed March 22, 1967 ] 


Washington, D.C, 20580 
OFFICE OF INFORMATION 393-6800 Ext. 197 | 
For RELEASE: IMMEDIATE FRIDAY, MARCH 3, 1967. 


REPRESENTATION COMPLAINT (D, 8729) (Instruction Courses) 


The Federal Trade Commission has issued a complaint charging 
violation of law by three Washington, D.C., fied eae an individual. 
Named as respondents are: School Services, Inc., Cinderella 
Career and Finishing Schools, Ine., and Stephen Chrporetion, all 
located at 1100 Vermont Ave., N.W. (The latter trades as Cinderella 


Career College and Finishing School at 12°21 4 St. N.W.); and 
Vincent Melzac, an official of School Services and controlling 


Stockholder of the other two concerns. 

(NOTE -- A complaint is issued whenever the Commission has 
found "reason to believe" that the law has been violated and that 
a proceeding is in the public interest. It is emphasized that 
the issuance of a complaint simply marks the initiation of a 
formal proceeding in which the charges in the complaint will be 


ruled upon after a hearing and on the record. The issuance of 
| 


a complaint does not indicate or reflect any adjudication of 


the matters charged. ) 
The complaint alleges that "Respondents are now, and for 

Some time last past have been, engaged in the operation of 
EXHIBIT D 


schools, offering courses of instruction to those Seeking jobs as 


professional models, fashion advisers, buyers, airline stewardesses, 


secretaries and receptionists, and careers in radio, the movies, 
television and in various other fields." 
The complaint alleges respondents have misrepresented that: 


"1. Respondents make educational loans to students 
who register for the courses offered at 
Cinderella Career and Finishing School. 


"2. School Services, Inc., Washington, D.C., is a 
government agency or public non-profit organi- 
zation that has officially approved Cinderella 
Career and Finishing School or the courses 
offered by such school. 


Dianna Batts, "Miss U.S.A, 1965" and Carol Ness, 
"Miss Cinderella 1965" were graduates of 
Cinderella Career and Finishing School and owe 
their success to the courses taken there. 


Respondents offer a course of instruction that 
qualifies students to be airline stewardesses. 


Respondents offer a course of instruction that 
qualifies students for jobs as ‘buyers! for 
retail stores. 


Respondents find jobs for their students in 
almost all cases through their job placement 
service, 


Graduates of various of respondents! courses of 
instruction are thereby qualified to assume 
executive positions in the fields for which 
they have been trained by respondents. 


Cinderella Career and Finishing School is the 
official, Washington, D.C. headquarters for the 
Miss Universe Beauty Pageant. 


Cinderella Career College and Finishing School 
is a college. ‘' 


The complaint further states that "In the further course and 
conduct of their said business, respondents engage in the following 


unfair or deceptive acts and practices: 


Joy ee 


When a potential student first visits respondents! 
school, she is frequently led to believe that she 
is qualified to compete in such beauty contests 
as the Miss "District of Columbia pageant which 
leads to the title of Miss Universe, the Miss 
Junior D.C. Pageant, or in other contests not 
Specifically set out herein if only she would 
sign up for courses given by respondents which 
will bring out the best in the applicant. 
"While holding out the strong possibility of 
attaining such titles as aforesaid, respond- 
ents will frequently add that completion of 
respondents’ courses will enable the appli- 
cant in most cases to obtain a better Job 
through respondents! many contacts in the 
business world. 
"The aforesaid statements and representations 
and others similar thereto are false, mis- 
leading and deceptive and are used by | 
respondents, their agents, representatives 
and employees for the sole purpose of obtain- 
ing the potential student's signature to 
various documents committing said potential 
student to pay for expensive courses of study. 

| 
In the course of making the above representa- 
tions and others similar thereto respondents! 
agents, representatives, and employees acting 
alone or in pairs subject the potential istudent 
to constant pressure to get the student started 
right away on various of respondents’ courses 
of study and present various documents, including 
a negotiable enrollment agreement, for said 
potential student's signature without revealing 
the negotiable and non-cancellable nature 
thereof or allowing sufficient opportunity 
to permit the reading or careful consideration 
thereof and in many instances respondents are 
thereby successful in securing the student's 
commitment to such courses." 


anp0des 


{ filed March 22, 1967 ] 
CAPTION OMITTED 


MOTION FOR PRELIMINARY INJUNCTION 


Comes now the Plaintiffs herein, by and through their 
attorneys, and upon the First Amended and Supplemental Complaint 
and the affidavits filed herein, respectfully moves this Court 
for an injunction, pendente lite, restraining the Defendants, 
and each of them, their officers, agents, servants, employees 
and attorneys, and all those in active concert or participation 
with any of them, from issuing any News Release directly or 
indirectly related to, or arising out of or concerning, the 
issuance of the Complaint by the Federal Trade Commission 
and/or the filing of the answer by the respondents named in 
the said Complaint, in Docket No. 8729, pending the final 
hearing and determination of this cause. 

COLE AND GRONER 


By: 
Alan Y. Cole 
1730 K Street, N.W. 
Washington, D.C. 
FE 8-7766 


Attorneys for Plaintiffs 


THE SUNDAY STAR B-5 
Washington, D.C. 
March 5, 1967 [ filed March 22, 

| 1967 ] 


CINDERELLA ADS FAIL TO CHARM FTC ‘PRINCES? 


by John Fialka 
Star Staff Writer 


The Cinderella Career and Finishing Schools failed to charm 
the Federal Trade Commission yesterday. 


The Commission issued a complaint charging Cinderella with 
misrepresenting in its advertising that students ¢an take courses 
that will qualify them for careers as beauty queehs, airline 
stewardesses and buyers for department stores, 


"They're trying to paint us as law violators" responded 
Isaac N, Groner, Cinderella's attorney. He said that he had 
tried to stop issuance of a press release that accompanied the 
complaint by going to U.S. District Court for an injunction. 
The injunction request was dented. | 


3 Companies Charged 


The FIC included three companies in its charges, all of 
which are owned or controlled by Vincent Melzac, Who also was 
charged in the complaint. | 


One, School Services, Inc., finances students who need money 
to pay for Cinderella courses. The FIC charged that Cinderella 
ads saying that Cinderella was "approved" by School Services for 
the extension of loans made School Services appear to be a 
government agency. 


| 
Melzac is the president of School Services, Groner said. 


Once the career-minded girl swings a loan with School Services, 
she is eligible for courses at the Cinderella school at 1100 
Vermont Ave. N.W., which is run by the Stephen Corporation, also 
named in the FIC complaint. 

Melzac is the controlling stockholder of Stephen and 
Cinderella, Groner said, 


Former Miss U.S.A, 


One of the FIC's more interesting charges involved the use 
of the name of Dianna Batts, who was Miss U.S.A. in the Miss 
World Contest in 1965 and also Miss Washington D.C, 


The FTC charged that ads calling Miss Batts a "Cinderella 
girl" would mislead people into thinking she was a graduate of 
a Cinderella course. 


Miss Batts, who is now Mrs. Bob Parkinson, of Canton, Ohio, 
has never graduated from a Cinderella course, according to her 
agent, Sidney E. Sussman, who is executive director of the Miss 
D.C. beauty pageant. 


Sussman added that the beauty queen, like many other girls 
who enter his pageant, at one time did enroll at the finishing 
school, however. 


The FTC complaint charged that once a girl is drawn to the 
charm school "employes acting alone or in pairs subject the 
potential student to constant pressure to get the student started 
right away on various of respondents! courses of study and present 
various documents, including a negotiable enrollment agreement . ." 


THE WASHINGION POST [ filed March 22, 1967 ] 
Thursday, March 9, 1967 


MODEL SCHOOL CITED 


The Federal Trade Commission has accused the Cinderella 
Career College, a Washington modeling school, of falsely 
advertising that two former beauty queens owe their success to 
the school. Vincent Melzac, a Cinderella Stockholder, said he 
plans a formal appeal from the FIC complaint. 


THE EVENING STAR { filed March 22, 1967 ] 
Washington, D.C. 
Monday, March 20, 1967 


CONSUMER PROTECTION DRIVE IN DISTRICT SHOWING RESULTS 


By Donald Smith 
Star Staff Writer 


Public hearings began today on a Federal Trade Commission 
compiaint against the New York Jewelry Co., 719 7th St. N.W., 
alleging unfair and deceptive practices that particularly 
victimize poor customers. 


The complaint is one of 13 that have been issued in rapid 
succession over the past seven months as a result of a special 
ocean protection program initiated in the District in July, 
1965. 


The program is aimed at cracking down on firms that exploit 
the city's poor. ; 


Eight of the 13 firms have been served final orders to cease 
and desist from such practices, and final action is pending in 
the other cases. Commission officials say "several more" 
complaints are imminent. 


Results Noticeable 


"We are now seeing the tangible results of the program," 
said Sheldon Feldman, FIC trial lawyer who is in charge of the 
program. “It takes at least a year to investigate a case. 
These complaints represent a tremendous increase over the rate 
of complaints issued in the past." : 


In the jewelry store case, the government charged Leon A. 
Tashof. owner of the company, with "taking unfair advantage of 
the uninformed and low-income members of the consuming public" 
in his business transactions, which include credit arrangements 
and the sale of eyeglasses and other merchandise. 


The FIC complaint alleged that Tashof failed to “fully and 
adequately inform his credit customers of all the credit charges 
or financing fees," and withheld other credit payment information. 


The FTC cited “unconseionably high" prices on merchandise 
in the store, such as transistor radios that cost the firm 
$3.45 but were sold for $59.50. 


EXHIBIT 


"Credit Card" Usage 


Also cited was a “credit card" which was given to prospective 
customers on the street "after determining that they have a job 
where garnishment can be obtained against their siouean 


The card read that it "certifies that you have a preferred 
credit rating and attests to your character excellence." 


Once inside the store, the complaint charged, the bearer of 
the card was often persuaded to buy eyeglasses or other items "at 
unconscionably high prices," often on credit. Later, Tashof or an 
employee "failed to fully and adequately inform his credit 
customers of all the credit charges or financing fees" and 
withheld other credit information, the FIC said. | 


During today's hearing Dave McKean, counsel for the jewelry 
firm, said the case was "novel" because of the charges of "un- 
conscionably high" prices. 


"I have never seen this kindof wording in an FTA case before," 
McKean said. The charge, he added, was "ill-founded and not based 
cn sound fact or law." 


During tomorrow's sessions, beginning at 10 a.m. on the seventh 
floor of the old Star Building, at llth Street and Pennsylvania 
Avenue N.W., government witnesses will testify on the FTC complaint. 


Complaints brought against other firms under the consumer 
protection program contain similar charges. 


"These practices affect everybody - the poor as well as the 
rich," said Charles Sweeney, director of the FTC deceptive 
practices division. "But they have more impact on poor people.” 


The program also is aimed at providing guidelines for all 
retail credit transactions falling within the jurisdiction of the 
FIC, according to commission chairman Paul Rand Dixon. 

Last December the commission proposed such a guide, which 
also would be available as a model for states wishing to enact 
their own laws. | 

"I don't think anything is happening in the District of 
Columbia that's not happening up and down the main streets of 
America," said Dixon. "If the states have laws, they should be 
enforced. If they don't, they should examine to see what laws 
are needed." | 


Would Hit Misleading Ads 


The guide would prohibit advertisements that quote credit 
arrangements such as '$295, or pay $17.88 per month," unless the 
advertisement also states the total number of ‘payments required 
or the total amount of the payments. 


The seller would be required to disclose each finance, credit, 
service or carrying charge and the total credit transaction price 
and say whether payments are to be made to the seller or to a 
finance company. 


The guide would not cover charge accounts, revolving credit 
accounts or bank and finance company loans. 


The Commission is now receiving comments on the proposed 
guide, from businessmen, consumer organizations, the advertising 
industry, and the public. 


The consumer protection program was set up at the suggestion 
of Sen. Warren G. Magnuson D-Wash., chairman of the Senate Commerce 
Committee, who asked for a drive to develop "the model program for 
policing those unfair and deceptive practices to which the poor 
are particularly susceptible." 


Lawyers Available Daily 


Lawyers are'on duty on the first floor of the FIC building 
from 9 a.m. to 4 p.m. daily to receive complaints from District 
residents. Complaints also are taken by phone. 


Four lawyers process the complaints under the direction of 
William James, who is in charge of the office. Three other 
attorneys also work in the program on a part-time basis. 


Feldman pointed out that many people who bring complaints 
are under the impression the FTC can help them regain money they 
feel they have been cheated of. 


In many cases a complaint is added to a dossier on a company 
already under investigation. Feldman estimates that roughly 25 
percent of the complaints are "usable." An even smaller per- 
centage directly results in a final cease and desist order. 


Other Agencies Linked 


The program is coordinated with a number of other agencies, 
including the United Planning Organization's Neighborhood Legal 
Services project, the Better Business Bureau, the U. S. attorney's 
office and the Post Office and Justice Departments. 


Program lawyers kept day-to-day telephone contact with the 
President's former special assistant for consumer| affairs, Mrs. 
Esther Peterson. This contact presumably will continue with 
Betty Furness, who replaced Mrs. Peterson. 


Feldman is a 3l-year-old graduate of the George Washington 
University Law School who has been with the FIC for five years, 
He previously had served for a brief time with the District's 
Legal Aid Society. | 

Feldman approaches his job with fervor, as demonstrated by 
the increase in PTC complaints. But, he says, the number "isn't 
really important." | 


| 
| 
Can't Sue All | 
| 


“We can't sue everybody," he said. "The idealof the progran 
is to prosecute a number of cases so that these practices can be 
publicly highlighted. We have no intention of ridding the metro- 
politan area of all deceptive practices with this program. It is 
Simply not possible. The best protection a consumer can have is 
to be informed." 


| 
Since the program began, final cease and desist orders have 
been issued against: | 


The Home Carpet Co., Inc.; the Empeco Corp. (also Empire 
Furniture & Appliance Co. and Empire Home Equipment Co.); the 
Youngstown Carpet Guild Distributors Co.; the R & B Sewing Machine 
& Vacuum Cleaner Co. (also R & B Sewing Machine Co.); the Custom 
Sleep Shoppes Ltd; the Jos. M. Zanoiski Co.; Angus Freezer Meats, 
Ine. (also Black Angus Freezer Meats, Steakland Freezer Meats 
Ine., Black Angus Freezer Meats of Virginia, Inc. )! the Edison 
Sewing Machine & Vacuum Cleaner Co. (also the Edison Sewing Machine 
Co; Sewing Machine Exchange; Coles Adjustment Service; Edison Sales 
and Consumer Advertising and Research Service). 


Besides the New York Jewelry Co., final action is pending in 
complaints against the General Transmission Corp. of Washington; 
Allied Enterprises, Inec.; School Services, Inc. (also Cinderella 
Career and Finishing Schools); and Consolidated Sewing Machine 
Co, {also Consolidated Sewing Machines, Co. of Washington, D.C.). 


[ filed March 22, FORT HUNT HIGH SCHOOL 
1967 ] A Fairfax County School 
8428 Fort Hunt Road 
Alexandria, Virginia 22308 


March 21, 1967 


The Cinderella School 
1221 G Street, N.W. 
Washington, D.C. 

Dear Madam: 


The unfavorable publicity of March 5, 1967 in the Sunday 
Star has caused the Career Clinic to vote against your appearance 
at our school. 


Yours very truly, 


Frank W. Cain 


[ filed March 22, 1967 ] 
CAPTION OMITTED 


AFFIDAVIT OF STEPHEN HARTWELL 


DISTRICT OF COLUMBIA 
S88: | 
CITY OF WASHINGTON | 


STEPHEN HARTWELL, being first duly sworn, deposes and says; 
i. Tama Director, a Vice President and a shareholder of 


School Services, Inc. ("Services" hereinafter), one of the 


Plaintiffs herein. 
2. Services specializes in the formulation and operation 
of tuition-budget programs for schools throughout the United 
States, The nature of its business operations requires frequent 
borrowing of large sums of money from banking and financial 


institutions. | 


3. The Federal Trade Commission ("Commission" hereinafter) 
has filed a Complaint against Services and other parties. The 
Commission has caused a News Release to be issued and distributed 

| 


to the general public and the press in connection with the issuance 


of its Complaint. This News Release which describes the unsupported 
allegations in the Complaint has formed the basis of a number of 
| 


newspaper articles, one of which appeared in the Sunday Star on 


March 5, 1967 as well as others which have appeared in the 
| 


Washington, D.C. public press. | 
4, The newspaper articles resulting from the distribution 
of the Commission's News Release tend to leave the impression 


with the business community that Services may not be a reputable 
firm with which to do business. Several banks located in the 
Washington, D.C. area, with whom Services has substantial accounts, 
have expressed concern over this publicity. 

5. Over the years Services has built up and established 
relationships with several large banking and financial institutions 
in the District of Columbia area. The maintenance of such 
relationships is vital to Services. Whatever significantly 
impairs or affects those relationships causes irreparable damage 


to Services. 


6. It is well known that the banking and financial community 


is extremely sensitive to all forms of publicity concerning 
organizations with whom they conduct business. I am convinced 
that the publicity given to the allegations in the Commission's 
Complaint have already damaged our standing and relationships 
with the banking and financial institutions in the Washington, 
D.C, area. I am further convinced that in the event the Commission 
continues to issue such news releases before an adjudication of 
the allegations in the Commission's Complaint, our vital 
financial arrangements will be jeopardized. 

7. Services has approximately 110,000 outstanding shares 
of stock. These shares are owned by approximately 30 persons, 
many of whom are familiar with and sensitive to the business 


elimate in which firms such as Services must operate today. 


Some of these shareholders have communicated to me a deep concern 


about their investments in Services in that they feel there is a 
great probability that Services will lose long established lines 
of credit due to the widespread press coverage given to the 
Commission's news releases. | 

8. For these reasons, it is imperative that the Commission 
be enjoined from issuing any more news releases before the 
charges can be adjudicated. At that time, upon full and fair 
hearing, I am confident that Plaintiffs will have established 


their complete innocence of these Commission charges. 
| 


Stephen Hartwell 
Subscribed and sworn to before me this 2end day of 
March, 1967. | 


Notary Public 


{ filed March 22, 1967 ] 
CAPTION OMITTED 


AFFIDAVIT OF BOBBE SOLID 
DISTRICT OF COLUMBIA 
CITY OF WASHINGTON 


SS: 


BOBBE SOLID, being first duly sworn, deposes and says: 

1. I am the Sales Manager for the Cinderella Career 
College and Finishing School ("School" hereinafter), operated by 
Plaintiff Stephen Corp. and located at 1221 G Street, N.W. in 


Washington, D.C. I have held this position since February, 1966, 


and was employed by another Cinderella School for approximately 
four years before that. 

As Sales Manager, I am responsible for the training of 
sales personnel, the placement of local advertising in the 
Washington, D.C. newspapers and the overall production of the 
School from the standpoint of enrollment. I know that the stories 
published in the Washington newspapers about the Complaint which 
the Federal Trade Commission ("Commission" hereinafter) has issued 
against Plaintiffs have irreparably damaged Plaintiffs. I know 
that cancellations of enrollment by students and cancellation of 
appointments by potential students have been greatly increased as 
a result of these stories. 

3. The records available to me demonstrate that prior 
to the publication of these stories after the Commission News 


Release, the rate of cancellation was approximately ten percent. 


As a result of the Release, the rate jumped to approximately 


twenty-five percent and is approximately twenty-five percent at 
the present time. | 
4, Potential students who are interested in obtaining 
information about courses offered by the School hake appointments 
for an interview with counselors on my staff. In the interview, 
the needs of the potential student are analyzed do that she may 


decide which of the courses would be best for her if she should 
desire to register. The girls who make appointments may send 
in one of the advertisements that the School prints in the press 
or may telephone the School for an appointment. they may have 
heard about the School from students who have been Pleased with 
the results of their courses at the School. mie |Schoo2 is 
dependent upon its image and reputation in the community for 


students. 


5. Since the publication of these stories, the rate 
of cancellation of appointments has multiplied five fold. There 
can be no question that the cause of these increased cancellations 
is the unfavorable and damaging publicity given by the press to 
the unsupported allegations in the Commission's Complaint. In 
our conversations and telephone conversations with potential 
students and their parents, there are invariably references, some 


express and some snide, to the fact that the Government believes 


the School to be law breakers and in general bad people. 
6. I say the Government rather than the Federal Trade 


Commission because those with whom we deal and the public at large 


have never heard of the Federal Trade Commission. All they know 


is that the Government has said something which reflects unfavorably 


upon us and which the newspapers have printed. 

7. ‘The morale of my staff has been undermined. It is 
not only that no-one likes to feel they are associated with an 
organization which is somehow in bad repute and standing. In 
addition, my staff is compensated on a commission basis, so that 
the increase in cancellations and reduction in enrollment have 
meant and will mean a severe and unjustifiable economic loss to 
them. 

8. I know that our School offers its students very sound 
and worthwhile instruction which they could not otherwise obtain 
and which benefits them immeasurably. I know that we are honorable 
and law abiding in every respect and put the welfare of our students 
first. I cannot believe that this Court will permit the Commission 
to issue and distribute any further News Release which would 
unjustifiably and irreparably damage and injure the School by making 
unsupported charges against it before the School has been heard and 


the case decided. 


Sworn and subseribed to before me this 22nd day of March, 1967. 


Notary Public a 


(Filed April 3, 1967) 
CAPTION OMITTED 


SUPPLEMENTAL AFFIDAVIT OF BORBE SOLID 


BOBBE SOLID, being first duly sworn according to law, 
deposes and states as follows: 


1. I am the Sales Manager of the Cindérella Career 


College and Finishing School ("School" hereinafter), operated by 
Stephen Corp., one of the Plaintiffs herein, at 1219 @ Street, 
N.W., Washington, D.C. I am the same person nino |submittea an 
Affidavit in this Court on March 22, 1967. I ain sibel teing this 
Supplemental Affidavit to provide accurate information with 
respect to certain statements made by Defendants. 
2. It has been called to my attention that Defendants 
have asserted in this Court that the employees of our School 
"% * * acting alone, or in pairs, subject retenties students to 


constant pressure to start * * * courses and that * * * a non- 


eancellable, negotiable enrollment agreement [4s utilized] without 
informing potential students of these facts * * 2 This is set 
forth as one of the allegations in the Complaint filed by the 
Federal Trade Commission against the Plaintiffs in this case. 

3. As Sales Manager of the School I am responsible for 
the training of sales personnel, their direction and the procedures 
which they apply. I have had this position and this responsibility 
since February, 1966. I know and do hereby state, that the 
allegations noted above are false. It is not true that any of the 


employees of the Cinderella School, acting alone, or in pairs, 


subject potential students to constant pressure to start courses. 


To the contrary, there is no “pressure” as Defendants imply. 


The purpose of the interview is to be of maximum service and 
assistance to the potential students. They are frequently 
accompanied by relatives an@ friends so that "pressure" would 
obviously be futile in any event. Our staff is trained and dedicated 
to providing advice and counselling as to such subjects as personal 
appearance and poise, and as to the purpose and content of the 
School's various courses, with respect to the desires and needs of 
the particular individual. 

4, It is also not true that potential students are asked 
to sign a non-cancellable enrollment agreement without being informed 
that it is non-cancellable or without being given sufficient 
opportunity to consider the agreement. 

Attached to this Affidavit, as Exhibit 5, is a copy of 
the enrollment agreement which is in use at the School and has 
been used at the; School since I have been Sales Manager. As may 
clearly be seen the word "non-cancellable" in heavy black type is 
immediately above the line for signature. Consequently, it is 
ridiculous, in my opinion, to suggest that a potential student is 
not advised that the the agreement that he or she is being asked 
to sign is other than non-cancellable. 

5. It is irresponsible and misleading for Defendants 
to make statements against us which are false on their face. Any 


good-faith observation of our sales people in action would provide 


living refutation of these loose charges and, I am morally certain, 
would provide not the slightest basis for Defendants! statements. 


Our work is of benefit to our students and Defendants should not be 
allowed to damage and downgrade our work on the basis of unsupported 


and unsupportable general charges. 


Sworn and subscribed to before me this 3rd day of April, 
| 


1967. 


Notary Public 


[Certificate of Service 
omitted ] 


CINDERELLA __ Mr. CAREER STARTING 
Mrs. 
[ filed April 3 6 Miss DATE 
196 ate 


7] 
CINDERELLA 

CAREER AND FINISHING SCHOOL No. 1872 
628-1950 


REGISTRATION AND ENROLLMENT CONTRACT 


Social Security No. Date 

Student's Name _ Birth Date 

Address State 

hereby enrolls for the 

with classes beginning on from __ «to and 


is to report for her orientation class on 


oM. (Month) (Day) (Year) 
at P.M, The student hereby agrees to pay the combined 


vegistration-tuition fee of $ for such course, none of 
which is refundable. 
The student and the School also agree that: 


1, The student's rights under this contract may not be assigned 
by her to any other person without the written consent of 
Cinderella Career and Finishing School, 


While all graduates of the School will be permitted to register 
with the Cinderella Career and Finishing School Placement 
Service, Lit must be understood that employment cannot be 
guaranteed, 


This contract shall not be binding upon Cinderella Career and 
Finishing Seheol, until paisa cro by it at ite office in 
Washington, D.C,, and the printed provisions of the contract 
may be varied only with the written permission of an officer 
of Cinderella Career and Finishing School, 


EXHIBIT 5 


| 
Payment of such fee shall be made $ down, the balance being 


payable 


Service arge 
Total 


of payments a 
of payments at 
| 


Date of ist Payment 


Down Payment $ Balance $ 


NON-CANCELLABLE 


(Signature) 


CINDERELLA 
Career and Finishing 
School 


Original 


[ filed March 31, CAPTION OMITTED 
1967 ] 


DEFENDANTS! CROSS-MOTION TO DISMISS THE 
COMPLAINT AND OPPOSITION TO PLAINTIFFS! 
MOTION FOR A PRELIMINARY INJUNCTION 


Defendants, by their undersigned attorneys, respectfully 
move the court to dismiss the complaint herein on the following 
grounds: 

I. The court lacks jurisdicition over the subject matter 
of the action: 


A. Issuance of press releases by the Federal 
Trade Commission informing the public that the Com- 
mission has found "reason to believe" that a re- 
spondent has violated the Act by engaging in mis- 
leading advertising and deceptive practices, or 
informing the public of the Hearing Examiner's 
initial decision or the Commission's final decision, 
is not "agency action" within the meaning of the 
Administrative Procedure Act and is not subject to 
judicial review. 


B. Issuance of press releases by the Federal 
Trade Commission informing the public of charges 
in a Complaint filed by the Commission or of the 
Answer of the party charged, or of the Hearing 
Examiner's initial decision or the Commission's 
final decision, is a function committed by law 
to the discretion of the Commission and is not 
subject to judicial review. 


II. The complaint fails to state a claim upon which relief 
ean be granted: 


A. The Federal Trade Commission Act and Reg- 
ulations thereunder authorize the Commission to 
protect the public interest by informing the pub- 
lic that the Commission has found "reason to be- 
lieve" that violations of the Act exist, or that 
the Hearing Examiner or the Commission have rendered 
decisions. 


B. Even in the case of private parties, 
courts of equity will not enjoin alleged libel 
through prior restraint on freedom of speech 
and the press, absent exceptional circumstances, 
not here present. 


III. The injunction sought by plaintiff would be ineffectual 


and the action is moot since subsequent to the denial of the 


Motion for a Temporary Restraining Order herein the Commission 
issued its press release summarizing the allegations of the 


Commission's complaint against plaintiffs. 


IV. Plaintiffs are not entitled to a preliminary injunction 
since they cannot establish a probability of success on the 


merits nor that the public interest would be served by restricting 
the Commission from issuing information by means of which the 
members of the public may protect themselves from alleged misleading 
advertising and deceptive practices. 
in support of defendants! Cross-Motion and in Opposition to 
Plaintiffs! Motion for a Preliminary Injunction, the Court is 
respectfully referred to the attached Memorandum in Support of 
Defendants! Motion to Dismiss the Complaint etc. and also to 
Defendants’ Memorandum in Opposition to the Application for a 
Temporary Restraining Order, previously filed Hertin: 
Respectfully submitted, 


BAREFOOT SANDERS 
Assistant Attorney General 
| 


DAVID G, BRESS 
Of Counsel: United States Attorney 


Harold D. Rhynedance, Esq. HARLAND F, LEATHERS 

Federal Trade Commission 

Washington, D.C. MICHAEL R. LEMOV | 
Attorneys, Department of Justice 
Attorneys for Defendants 


- 87a - 


[TRANSCRIPT OF PROCEEDINGS ON MOTION 
FOR PRELIMINARY INJUNCTION] 


[ filed April 24, (pp. 36-38] 
1967 ] 


MR LEMOV: 


* * * * 

I would like to offer in evidence here, on the question 
of whether the Commission has reason to believe that Mr. Melzac, 
one of the Plaintiffs here, has committed a violation of the Act, 
and with respect to Mr. Melzac's reputation in the business com- 
munity, which was raised by the Plaintiffs, a certified copy of 


a prior complaint, prior cease and desist order by the Federal 


Trade Commission entered in 1964 against Mr. Melzac. 


The Plaintiffs may argue -- this was in evidence on 
the TRO, and they have stated that Mr. Melzac took over these 
corporations that were enjoined here under a cease and desist 
order subsequent to the actions involved. This was misleading 
advertising. It was the same kind of modeling school, same 
kind of misleading advertising. 

He said he took it over after all policies were made. 
There was a lapse of two years from the time Mr. Melzac took 
over these companies and the time this consent order was 
Signed by Mr. Melzac. 

I offer that in evidence as evidence there is reason 
to believe that that complaint should issue and the public 
should be informed and protect itself. 

THE COURT: Do you have any objections? 


MR COLE: Your Honor, if I may suggest, if there was 
ever a case of misleading and deceptive advertising, it is 
coming with the submission of this document. 

I have no objection to this, but I would) like to make 
it very clear what this is about. This expressly hniditoaten 
that Mr. Melzac has not been proceeded against as an individual. 


He is named in this document only as an officer of a corporation. 
In this very document, and I would like to read from 
it: | 

"Respondent Vincent Melzac is the principal 
officer of the said corporation, having taken thet 
office after a change of ownership on April 22. 
Since that date and at present he formulates. | 
and so on and so forth. 


| 
"The acts and practices of said corporation 


hereinafter alleged were pursuant to policies | 


| 
formulated prior to the time Respondent Melzac 
| 


became an officer of said corporation." | 

I suggest to Your Honor that this is a charecter 
reference for Mr. Melzac. This isn't anything to be ashamed 
of. I think it is outrageous to suggest what the doveninedt 


counsel is doing. 
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I ask Your Honor to deny the motion for a preliminary 


injunction. 

THE COURT: I am sorry, I can't agree with you, sir. 

I am of the opinion that the record in this case 
establishes that the Plaintiffs will suffer irreparable injury. 
I have grave doubt as to the power of the Commission to issue 
the releases in question until the matter can be adjudicated 
fully. JI think they should be enjoined from doing so. I will 
sign a preliminary injunction to that effect. 

I request counsel to submit proposed findings of fact 

and conclusions of law. 

I will deny the motion to dismiss. 

MR, LEMOV: Have you ruled on my offer? 

THE COURT: It is received in evidence. 

THE CLERK: Marked as Defendant's Exhibit 1. 
(Whereupon copy of Complaint 
of Patricia Stevens, Inc., et 
al., Docket No. c-8ho, was 
marked Defendant's Exhibit No. 
1 and received in evidence. ) 

MR, LEMOV: If Your Honor please, I would also like 

to offer at this time, if I may -- I am sorry, I thought I had 
done it previously -- a copy of the Annual Report, unless you 
feel that is a matter of judicial notice. 

THE COURT: I will take judicial notice of the 


Annual Report. 


(DEFENDANT'S EXHIBIT NO. 1J 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


eee 
In the Matter of 
PATRICIA STEVENS, INC., 


a corporation, and 
VINCENT MELZAC, as an officer of 


[Admitted in 
evidence on 
April 4, 1967 ] 


| 
Said corporation, and DOCKET NO. C-840 


TOM FIZDAIE, INC., 
@ corporation, and 

TOM FIZDALE, individually and as 
an officer of said corporation. 


| 

i aa | 
. | 

| 


COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the Authority vested in it by said Act, 
the Federal Trade Commission, having reason to believe that 


Patricia Stevens, Inc., a corporation, and Vincent 


Melzac, as 


an officer of said corporation, and Tom Fizdale, Ine., a cor- 


poration, and Tom Fizdale, individually and as an 


officer of 


said corporation, hereinafter referred to as respondents, 
have violated the provisions of said Act, and it appearing 


to the Commission that a proceeding by it in respe 
would be in the public interest, hereby issues its 
stating its changes in that respect as follows: 
| 


et thereof 
complaint 


PARAGRAPH ONE; Respondent Patricia Stevens, Inc., is a 


corporation organized, existing and doing business 
by virtue of the laws of the State of Illinois, wi 


under and 
th its prin- 


cipal office and place of business located at 22 West Madison 


Street, in the City of Chicago, State of Tilinois . 


Respondent Vincent Melzac is the principal officer of 
Said corporation having taken that office after ajchange of 
ownership on April 22, 1962. Since that date and at present 
he formulates, directs and controls the acts, practices and 
policies of said corporation and his address is the same as 
that of said corporation. The acts and practices lof said 
corporation hereinafter alleged were pursuant to policies 
formulated prior to the time respondent Melzac became an 


officer of said corporation. 


Respondent Tom Fizdale, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of 
the State of Illinois, with its principal office and place of 
business located at 22 West Madison Street, in the City of 
Chicago, State of Illinois. 


Respondent Tom Fizdale is an officer of said corporation, 
Tom Fizdale, Inc. He formulates, directs and controls the acts 
and practices of said corporation, and his address is the same 
as that of said corporation. 


PARAGRAPH TWO: Respondents are now, and for some time 
last past have been, engaged in the operation of schools, either 
directly or indirectly, wherein courses of instruction are offer- 
ed to those seeking jobs as professional models, fashion advisers, 
buyers, airline stewardesses, secretaries and receptionists; and 
careers in radio, the movies, television and in various other 
fields. 


PARAGRAPH THREE: Both corporate respondents stem from a 
common source, the Patricia Stevens School System, which was 
owned and operated by Patricia Stevens in her lifetime. In the 
past, respondents; have used the same type of recruitment pro- 
gram and in some instances identical advertising claims, and 
have jointly held out to the public that they were a large, 
single, nationwide organization, and have so represented verbal- 
ly to prospective) students, pointing out the enrollment with 
one may be continued at the school of the other in the event 
that the student should change his or her residence. 


PARAGRAPH FOUR: Corporate respondent Patricia Stevens, 
Inc. conducts a residence school of instruction in Chicago, 
Tlilinois. It solicits students by means of advertisements in 
Chicago newspapers that have an interstate circulation, by di- 
rect mailings to recent high school graduates and others, in 
various states, by telephone and also by salesmen who travel 
in and solicit students from states other than Illinois. Said 
salesmen secure signed contracts from prospective students and 
remit cash deposits from them across state lines to the home 
office in Chicago, Illinois. 


PARAGRAPH FIVE: Corporate respondent Tom Fizdale, Inc. 
grants franchises to operators of schools throughout the United 
States wherein the Patricia Stevens methods of training are em- 
ployed. The franchise agreement entered into between corporate 
respondent Fizdale and said operators provide, among other things, 
that said operators are to expend at least 10% of their gross an- 
nual receipts in advertising and that 10% of the weekly gross 
receipts are to be paid to respondent Fizdale. Fizdale furnishes 


Said schools advertising matter, instructions with reference to 
sales methods, lesson material and instructions to teachers in 
the schools, 


PARAGRAPH SIX: By virtue of the aforesaid acts and prac- 
tices all of the aforesaid respondents have been, and are now, 
engaged in extensive commercial intercourse in commerce as 
"commerce" 1s defined in the Federal Trade Commission Act. 

| 


PARAGRAPH SEVEN: In the course and conduct of their 
aforesaid business, and for the purpose of induci persons 
to sign contracts for respondents! course of instruction, the 
respondents have made many statements and representations, 
Similar in character through mail advertising, through oral 
representations made by salesmen and other advertising mater- 
ial, of which the following are typical: 


"Patricia Stevens training can be your steppi 
stone--not only can Patricia Stevens training be 
the magic road to an exciting life for you--but 
it can open, too, the exciting avenues of a 
thrilling new career life for you. Thousands bf 
women of all ages all over America are proving 
it every day--with Patricia Stevens training. 
Now any glamorous career can be within you reach-- 
fashion adviser!--private secretary! advertising 
receptionists! a course in movies, TV, radio!--" 


"Airline training--study for an airline career’ 
and travel to fascinating places throughout the 
world: You learn all the skills for this excit- 
ing and interesting career and you receive the | 
unique Patricia Stevens finishing training to | 
qualify you for top positions such as airline 
stewardess and reservationist." 


"Jobs through Patricia Stevens Placement Service-- 
When you graduate from Patricia Stevens our work 
for you has just begun. Our consistent record | for 
placing graduates i8 widely known. This is one of 
the many reasons why our finishing schools are 're- 
commended by vocational counselors, high schools, 
colleges and educational departments of leadi 
magazines. Our Career Placement Service--finds 
for our graduates exciting jobs in retailing, | 
fashion, advertising, airlines, publishing and | 
many other fascinating fields," 


"Jobs through Patricia Stevens Placement Service-- 
after you have completed your fashion career train- 
ing here, the Patricia Stevens Placement Service 
then goes to work to find you a job, the assign- 
ment in which we have been notably successful. 

This free service has placed girls in leading 
department stores, with manufacturers, with 
advertising agencies, with manufacturers--" 


"That graduates of respondents' schools are in 
great demand by airlines and by business organ- 
izations, that hire fashion advisers and buyers." 


In addition, respondents' salesmen or representatives have 
in many instances assured persons signing contracts with the 
schools that said contracts were cancellable at the option of 
the enrollee. 


PARAGRAPH EIGHT: By and through the use of the aforesaid 
statements and representations, and other of similar import 
and meaning but notspecifically set out herein, respondents 
represented, directly or by implication: 


1. That the jobs or careers listed in their 
said advertising representations were in 
reach of and available to their graduates 
regardless of their capacity or fitness 
for such positions or careers. 


That anyone finishing respondents' courses 
of instruction will secure top positions 
upon graduation in the fields for which 
they had been trained by respondents. 


That their schools are recommended by 
vocational counselors, high schools, 
colleges and educational departments 
of leading magazines. 


That their career placement service assures 
their graduates of immediate employment in 
the field or vocation for which they had 
been trained by respondents. 


That student contracts were cancellable at 
the option of the enrollee. 


That graduates of respondents training 
courses for airline stewardesses are in 


great demand by airlines and that graduates 

of certain other courses are in great demand 
by department stores and other business) or- 

ganizations as fashion advisers, buyers! and 

for other lucrative positions. | 


PARAGRAPH NINE: In truth and in fact: 


1. The jobs or careers listed in respondents! 
advertising representations are not obtain- 
able by nor available to graduates of re- 
Spondents' schools regardless of their | 
capacity or other fitness for such jobs 
or careers. 


| 
Graduates of respondents! schools cannot 
secure top positions upon graduation in 
the fields for which they have been trained 
by respondents solely by taking said courses. 
Such positions are available only to persons 
who have had training and experience in such 
positions. 


Respondents' schools are not recommended by 
vocational counselors, high schools, colleges 
and educational departments of magazines. 


Students‘ contracts are not cancellable at 
the option of the enrollee. | 
Respondents cannot and do not secure employ- 
ment for all their graduates. | 

| 
Graduates of respondents' schools are not 
in great demand by airlines as hostesses 
or stewardesses, nor are such graduates | 
in great demand by business organizations 
seeking to employ buyers, fashion advisers 
or to fill top positions. On the contrary 
airlines train their own hostesses and ste- 
wardesses. Also fashion advisers and buyers 
as well as most top positions open to me 
and women with business organizations gen- 
erally are drawn from the ranks of such 
business firms and almost invariably onl 
after years of training and experience. | 


Therefore, the statements and representations set out and 
referred to in PARAGRAPH SEVEN hereof are false, misleading and 
deceptive. 


PARAGRAPH TEN: In the conduct of their business, at all 
times mentioned herein, respondents have been in substantial 
competition, in commerce, with corporations, firms and individ- 
uals in the sale of courses as that sold by respondents. 


PARAGRAPH ELEVEN: The use by respondents of the aforesaid 
false, misleading and deceptive statements, representations and 
prectices has had, and now has, the capacity and tendency to 
mislead members of the purchasing public into the erroneous and 
mistaken belief that said statements and representations were 
and are true and into the purchase of substantial quantities 
of respondents! courses of instruction by reason of said 
erroneous and mistaken belief. 


PARAGRAPH TWELVE: The aforesaid acts and practices of 
respondents, as herein alleged, were and are all to the pre- 
judice and injury of the public and of respondents' competi- 
tors and constituted, and now constitute, unfair methods of 
competition in commerce and unfair and deceptive acts and 
practices in commerce, in violation of Section 5 of the 
Federal Trade Commission Act. 


WHEREFORE, THE PREMISES CONSIDERED, the Federal Trade 
Commission on this 29th day of September A.D., 1964, 
issues its complaint against said respondents. 


By the Commission. 


/3/ Joseph W. Shea 


Joseph W. Shea 
Secretary. 


UNITED STATES OF AMERICA | 
BEFORE FEDERAL TRADE COMMISSION | 


Commissioners : 
Paul Rand Dixon, Chairman 
Philip Elman 
Everette Macintyre 
John R. Reilly 


-_—_—_—— 


In the Matter of 


PATRICIA STEVENS, INC ., 
@ corporation, and 
VINCENT MELZAC , DOCKET NO. C-840 
@3 an officer of said | 
corporation, and DECISION AND 
TOM FIZDAIE, INC,, RDER . 
& corporation, and 
TOM FIZDALE, 
individually and as an officer 
of said corporation. 


i 


The Commission having heretofore determined to issue its 
complaint charging the respondents named in the caption hereof 
with violation of the Federal Trade Commission Act, and the 
respondents having been served with notice of said! determina- 
tion and with a copy of the complaint the Commission intended 
to issue, together with 4 proposed form of order; and 


The respondents and counsel for the Commissio 
after executed an agreement containing a consent o 
Sion by respondents of all the j 
the complaint to issue herein, 
said agreement is for settlemen 
stitute an admission by respond 
ted as set forth in such comp la 
as required by the Commission's 


The Commission, having considered the agreement, hereby 
accepts same, issues its complaint in the form contemplated by 
Said agreement, makes the following Jurisdictional findings, 
and enters the following order: 


1. Respondent Patricia Stevens, Inc. is a corporation 
organized, existing and doing business under and by virtue of 
the laws of the State of Illinois, with its office and prin- 
cipal place of business located at 22 West Madison Street, in 
the City of Chicago, State of Illinois. 


Respondent Vincent Melzac is an officer of said corpor- 
ation and his address is the same as that of said corporation. 


Respondent Tom Fizdale, Inc. is a corporation organized, 
existing and doing business under and by virtue of the laws of 
the State of Illinois, with its office and principal place of 
business located at 22 West Madison Street, in the City of 
Chicago, State of Illinois. 


Respondent Tom Fizdale is an officer of said corpora- 
tion, Tom Fizdale, Inc., and his address is the same as that 
of said corporation. 


2. The Federal Trade Commission has jurisdiction of the 
subject matter of this proceeding and of the respondents, and 
the proceeding is in the public interest. 


ORDER 
PART I 


IT IS ORDERED that respondent Patricia Stevens, Inc., a 
corporation, and its officers, and respondent Vincent Melzac, 
as an officer of said corporation, and respondents' agents, 
representatives and employees, directly or through any corpor- 
ate or other device, in connection with the offering for sale, 
sale or distribution of courses of instruction, or services, 
in commerce, as "commerce" 1s defined in the Federal Trade 
Commission Act, do forthwith cease and desist from represent- 
ing, directly or by implication: 


1. That jobs are obtainable by or that 
careers are open to all graduates of 
said respondents! school in the field 
for which they receive said respond- 
ents' training. 


That graduates of said respondents! 
School can obtain top positions in any 
field solely by finishing a course or 
courses of instruction offered by said 
respondents. 


That said respondents’ school is recome 
mended by colleges or educational depart- 
ments of leading magazines; or that such 
School is recommended by vocational coun- 
Selors or high schools, either generally 
or specifically, unless said respondents 
establish that such is the fact. | 


That said respondents! career placement | 
Service assures graduates of said respond- 
ents‘ school immediate employment in the 
field or vocation for which they have been 
trained by said respondents; or represent- 
ing that any kind of placement assistance 
is furnished to persons completing said | 
respondents! course of instruction unless 
such assistance is so afforded. | 


That students' contractgare cancellable | 
at the students' option unless such con- 
tracts contain a clause providing for 
Such option. 


That graduates of said respondents! train- 
ing courses for airline stewardesses are 
in great demand by airlines. 


| 
That graduates of certain of said respond 
ents' courses are in great demand by de- 
partment stores or other business organi- 
zations as fashion advisers or buyers. 


PART II | 


iT IS ORDERED that respondent Tom Fizdale, Int., a corpor- 
ation, and its officers, and respondent Tom Fizdale, individual- 
ly and as an officer of said corporation, and respondents! 
agents, representatives and employees, directly or! through any 
corporate or other device, in connection with the offering for 
Bale, sale or distribution of courses of instruction, or services, 
in commerce, as "commerce" is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from representing, direct- 
ly or by implication: | 


1. That jobs are obtainable by or that 
careers are open to all graduates of 
said respondents' schools in the field 
for which they receive said respondents ' 
training. 


That graduates of said respondents' schools 
can obtain top positions in any field sole- 
ly by finishing a course or courses of in- 
struction offered by said respondents. 


That said respondents! schools are recom- 
mended by colleges or educational depart- 
ments of leading magazines; or that such 
Schools, are recommended by vocational 
counselors or high schools, either gener- 
ally or specifically, unless said respond- 
ents establish that such is the fact. 


That said respondents' career placement 
service assures graduates of said respond-~ 
ents' schools immediate employment in the 
field or vocation for which they have been 
trained by said respondents; or represent- 
ing that any kind of placement assistance 
is furnished to persons completing said 
respondents! course of instruction unless 
Such assistance is so afforded. 


That students' contracts are cancellable 
at the students' option unless such con- 
tracts contain a clause providing for 
such option. 


That graduates of said respondents' train- 
ing courses for airline stewardesses are 
in great demand by airlines. 


That graduates of certain of said respond- 
ents' courses are in great demand by depart- 
ment stores or other business organizations 
as fashion advisers or buyers. 


For the purposes of this proceeding and as used in this 
ORDER, the phrase "directly or through any corporate or other 
device", insofar as it imposes responsibility upon respondents 
for acts and practices engaged in by respondents' licensees 
or said licensees' representatives, shall be construed to im- 
pose such responsibility upon respondents for only those said 
acts or practices which have been participated in, or directed, 
authorized, ratified or condoned by respondents. 


IT IS FURTHER ORDERED that the respondents herein shall, 
within sixty (60) days after service upon them of this order, 


file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied 
with this order. | 


By the Commission. | 


/8/ Joseph W. Shea 


Joseph W. Shea, 
Secretary. 


ISSUED: September 29, 1964 


[CAPTION OMMITTED] 


ORDER DENYING DEFENDANTS ' CROSS-MOTION 


ed Apr: 5 


This cause having come on before the Court on Defen- 
dants' Cross-Motion To Dismiss The Complaint and after 
consideration of the pleadings, Memorandum of Law sub- 
mitted in support of said Motion and in opposition thereto 
and following argument by counsel in open Court, it is 
this 13th day of April, 1967, 

ORDERED that Defendants' Cross-Motion To Dismiss The 
Complaint be and the same is hereby denied. 


s/ Joseph C. McGarr 
ates 8 ¢c cv 


Approved As To Form: 


/s/ Alan Y. Cole 
ounsel for 


Seen: 


/s/ Michael R. Lemov 
ounse or et en s 


e 


(CAPTION OMITTED] 


FINDINGS OF There CONCLUSIONS OF LAW AND 


ed Ap > 


This cause came on to be heard on Plaintiffs' Motion 
For Preliminary Injunction and Defendants! Crden stron 
To Dismiss The Complaint, and the Court having considered 
the verified Complaint, the verified First ieandea and 
Supplemental Complaint, the Affidavits of Vincent Melzac, 


Stephen Hartwell, Bobbe Solid and Alan Y. Cole in support 
of the Motion, Defendants! Exhibit No. 1 in opposition to 
the Motion, and the legal Memoranda filed by the parties 
respectively in support of and in opposition to the said 
Motion, and having heard both parties in open Court, and 
being fully advised in the premises, makes the) following 
FINDINGS OF FACT 


1. This is an action for declaratory Judgment and 
an injunction against the Federal Trade Commission ("Com- 
mission" hereinafter), and its Commissioners ana certain 
of its officers; and this is a Motion For Preliminary In- 
junction to prohibit Defendants from issuing any additional 
news releases arising out of or concerning a Commission 
proceeding in which the Plaintiffs herein are the Res- 
pondents, unless and until the said proceeding shall have 
been heard and fully adjudicated. Defendants filed a Cross- 
Motion To Dismiss The Complaint which is denied in a separate 


Order. 


| 

| 
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| 


2. Plaintiffs, Cinderella Career and Finishing Schools, 
Inc. ("Cinderella” hereinafter), Stephen Corporation ("Stepha " 
hereinafter) and School Services, Inc. ("Services" hereinafter) 
are corporations organized, existing and doing business under 


and by virtue of the laws of, and with their respective princi- 


pal offices located in, the District of Columbia. Cinderella 
is engaged in the business of franchising schools throughout 
the United States, wherein training and instruction are offered 
in such fields as modeling, fashion merchandising, charm and 
self-improvement, secretarial skills, retailing, bookkeeping, 
operation of business machines and similar courses, and of 
providing curricula, manuals, instructional devices and re- 
lated materials to such schools. Stephen operates the Cin- 
derella Career College and Finishing School in the District 
of Columbia, as a franchisee of Cinderella, and provides in- 
struction in the foregoing fields. Services is engaged in 
the business of formulating and operating tuition-budget 
programs for schools throughout the United States, including 
the Cinderella Career College and Finishing School operated 
by Stephen. Vincent Melzac is an individual with an office 
in the District of Columbia, and is the principal officer 
of Services and a controlling stockholder of Cinderella 
and Stephen. 

3. On February 13, 1967, the Commission issued a Com- 
plaint against Plaintiffs and styled the proceeding Docket 
No. 8729. The Commission's Complaint states that it was 


issued after the Commission had found reason to believe that 
Plaintiffs had violated the Federal Trade Commission Act 


("Act" hereinafter) and that a proceeding against Plaintiffs 
would be in the public interest. Commission complaints are 
filed with the office of the Commission's Secretary and are 
public records. Commission hearings on complaints are open 
to the public unless closed by Commission order. | 
4, On February 20, 1967, Plaintiffs duly filea with 
the Commission a petition to defer the issuance of news re- 
leases in Docket No. 8729 until after the said matter had 
been adjudicated fully, which petition was denied by the 
Commission on March 1, 1967. On March 2, 1967, the original 
Complaint in this action was filed, and a Motion For Tempor- 
ary Restraining Order against the Commission's apcanée of 
@ news release upon the occasion of the issuance lof its 


Complaint was filed, heard and denied. On March 3, 1967, 


the News Release was issued and distributed, with the con- 


sequences summarized in Finding 7. | 


5. It is the uniform and long-established practice of 
| 


Defendants to issue news releases during the course of a 


quasi-judicial Commission proceeding, inter alia: (a) at the 
time of the issuance by the Commission of a complaint; (b) 
&t the time of the filing of an answer by the respondents 
named in the complaint; (c) upon the issuance of the initial 
decision of a Hearing Examiner; and (d) upon the final adju- 
dication by the Commission. The issuance of news releases 


at the points in time hereinabove designated as (a), (b ) 
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and (c) are prior to the final adjudication of the Commission 
proceeding and the issuance of news releases at the points 
in time hereinabove designated as (a) and (b) are prior to 
any hearing or presentation of evidence either by the Com- 


mission or the Respondents in the Commission proceeding. 


6. The issuance of news releases by the Commission 
prior to final adjudication in a quasi-judicial proceeding 
involves the Commission in public statements appearing to 
support the allegations of the Complaint and appear to con- 
stitute official expressions by the Commission against Res- 
pondents, and constitute or give the appearance of con- 
stituting a prejudgment of the issues involved in the pro- 
ceeding. 

7. The First Amended and Supplemental Complaint and 
the instant Motion For Preliminary Injunction and supporting 
Affidavits and Exhibits attached thereto were filed on 
March 22, 1967. The Affidavits and Exhibits submitted by 
Plaintiffs in support of the Motion established that the 
initial Commission News Release, prior to hearing and adjudi- 
cation and based upon the unadjudicated allegations of the 
Complaint, was utilized as the basis of news stories and 
articles in newspapers of general circulation in the Washington, 
D.C. Metropolitan Area, as well as news stories in other media, 
which caused cancellation of courses, interviews and lectures, 
by students and prospective students, inquiries from financial 
institutions and others with whom Plaintiffs are doing, have 


done or are about to do business, and in general created and 
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spread throughout the public and business 
pression that the Respondents were guilty of unlawful and 
deceptive practices and were not honorable or ethical per- 
sons with whom to do business. ‘This is the inevitable con- 
sequence of the issuance and distribution of news releases 
by the Commission prior to the final adjudication of a quasi- 
judicial proceeding. | 

8. In the event the final adjudication in Docket No. 
8729 were to be in Plaintiffs! favor, Plaintiffs would not 
be able to repair or remedy the damage suffered by them 
through the issuance and distribution of these news releases. 
On the other hand, should the final decision in Docket No. 
8729 be adverse to the Plaintiffs, the Defendants would then 
be entitled to relief in accordance with the provisions of 
the Act, which provides that no cease and desist order shall 
be issued except after proper hearing. | 

9. There is no showing of any damages or costs which 
may be incurred or suffered by the Defendants if the issuance 
and distribution of any news release is enjoined until the 
trial and decision in this case or the final adjudication in 
Docket No. 8729. | 


eee HE 


On the basis of the foregoing, the Court makes the 
following 
CONCLUSIONS OF LAW | 


1. The Court has jurisdiction over this action. 28 


U.S.C. §§1331, 1337, 2201, 2202 and Title 11 §521(a) of the 
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District of Columbia Code (1961 edition). There is now 
existing between the parties an actual and justiciable 
controversy in respect of which Plaintiffs require judi- 
cial and injunctive relief. 


2. The Court has grave doubt as to the legal author- 


ity of the Commission to issue the releases in question un- 


til the matter is fully adjudicated. 

3. Plaintiffs are likely to succeed in their conten- 
tion that Defendants have no legal power under Section 6(f) 
of the Act or otherwise, to issue any news releases in a 
quasi-judicial proceeding unless and until the matter has 
been fully adjudicated. 

4, Plaintiffs will suffer irreparable damage if the 
Commission issues any additional releases in relation to 
Docket No. 8729 prior to the time that proceeding has been 
fully adjudicated. 

5. The Commission has the duty in a quasi-judicial pro- 
ceeding to avoid prejudgment or giving the appearance of 
having prejudged the issues involved in such proceeding. 

6. There is no adequate remedy at law and Plaintiffs 
have exhausted all administrative remedies available to 
them. 

7. The Court finds that there is no need for plain- 
tiffs to give security, under the unique circumstances in- 


volved herein. 


8. According full and proper weight to the equities 
and factors on both sides, the Court, in the exercise of 
its discretion, believes that Plaintiffs are entitled to 
the Preliminary Injunction which they seek and ‘that the 
Defendants should be so enjoined. | 


eee HE 


And it is therefore: | 
ADJUDGED, ORDERED AND DECREED that the Defendants, and 
each of them, their officers, agents, servants, emp loyees 
and attorneys, and all those in active concert or partici- 
pation with any of them, are hereby restrained and enjoined 
from issuing any News Release directly or indirectly related 
to, arising out of or concerning, the Federal trade Com- 
mission proceeding entitled Docket No. 8729 until the Com- 
mission, after a full adjudication of the case, has issued 


either a cease and desist order or an order dismissing the 


Complaint. pending the final hearing and determination of 


this cause. 


/s/ Joseph C. Mc'Tarr 
Dated: April 13, 1967 United States District Tage 


Approved As To Form: 


/3/ Alan Y. Cole 
ounsel ror 


Seen: 


3/ Michael R. Lemov 
ounsel for beren 3 


(CAPTION OMITTED] 
ANSWER 


Defendants, by their undersigned attorneys, answering 
plaintiffs' First Amended and Supplemental Complaint (the 
"Complaint") herein, admit, deny and allege as follows: 

FIRST DEFENSE 

1. Defendants deny the allegations af paragraph 1 of 
the Complaint, except they admit defendants are the Federal 
Trade Commission (the "Commission"), its commissioners, and 
certain of its officers. 

2. Defendants deny the allegations of paragraph 2 of 
the Complaint except they admit that plaintiffs are corpora- 
tions organized, existing and doing business under the laws 
of, and with their respective principle offices located in, 
the District of Columbia; that plaintiff Stephen Corp. opera- 
tes the Cinderella Career College and Finishing School in 
the District of Columbia and that plaintiff Vincent Melzac 
is an individual with an office in the District of Columbia 
and is the principal officer of plaintiff School Services, Inc. 
and controlling stockholder of plaintiffs, Cinderella and 
Stephen. 

3. Defendants deny the allegations of paragraph 3 of 
the Complaint except they admit the Commission was created 
pursuant to the Federal Trade Commission Act (the "Act"). 


4, Defendants deny the allegations of paragraph 4 of 


the Complaint except they admit it is the uniform and long 
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established practice of the Commission, for over forty (40) 


years, to issue, in substance, the news releases set forth 
and that such news releases are distributed to the general 
public and to news media requesting then. Defendants af- 
firmatively allege that said news releases are limited to 

a factually correct statement of the Siieeettiae of complaints 
issued by the Commission pursuant to the Act. 


5. Defendants deny the allegations of paragraphs 5 (a), 
| 
{b) and (c) of the Complaint and Defendants affirmatively 


allege that the news releases issued after the filing of an 
answer and prior to a hearing do not reiterate the allega- 
tions of the Commission's complaint. 
6. Defendants deny the allegations of paragraphs 6 (a), 
(b) and (c) of the Complaint and Defendants affirmatively 
allege that the issuance of news releases correctly stating 
the allegations of a complaint issued by the Commission are 
fully authorized by the Act and are in the public interest. 
7. Defendants admit the allegations of paragraph 7 of 
the complaint. | 
8. Defendants deny the allegations of mernezepie 8 (a), 
(b) and (c) of the Complaint. 
9. Defendants admit the allegations of paragraph 9 of 


the Complaint. 
10. Defendants deny the allegations of paragraph 10 

of the Complaint except defendants admit that a news release 

was issued on or about March 3, 1967 and defendants refer to 


said news release for the complete and correct content thereof. 


- lila - | 


il. Defendants deny the allegations of paragraph 11 
of the complaint and defendants affirmatively allege that 


no news release is issued upon the filing of an answer where 


a@ respondent so requests. 
12. Defendants deny the allegations of paragraph 12 
of the complaint. 
SECOND DEFENSE 
The court lacks jurisdiction over the subject matter 
of the action, since the issuance of news releases correctly 
stating the allegations of a complaint issued by the Commis- 
sion is not agency action subject to judicial review. 
THIRD DEFENSE 
The court lacks jurisdiction over the subject matter 
of the action since the issuance of news releases, correctly 
stating the allegations of a complaint issued by the Commis- 
sion is committed to the discretion of the Commission and 
is not subject to judicial review. 
FOURTH DEFENSE 
The Complaint fails to state a claim upon which relief 
can be granted, the issuance of news releases correctly stating 
the allegations of a complaint issued by the Commission being 
fully authorized by the Act and in the public interest. 
FIFTH DEFENSE 
The Complaint fails to state a claim upon which relief 
can be granted since the court may not enjoin alleged libel 
through a prior restraint on freedom of speech and the press, 


absent exceptional circumstances not here present. 
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SIXTH D SE 


Plaintiffs are not entitled to injunctive relief since 


the complaint does not allege facts establishing irreparable 


injury . 


SEVENTH DEFENSE 


Plaintiffs are not entitled to injunctive relief since 
| 


the general public will be irreparably injured if the Commis- 
| 


sion is prevented from informing it of the issuance of a 


complaint pursuant to the terms of the Act. 


WHEREFORE, defendants request judgment dismissing Plain- 
tiffs' First Amended and Supplemental Complaint, together with 


the costs of this action. 


Of Counsel: 


Harold D. Rhynedance, Esq. 
Federal Trade Commission 
Washington, D. C. 


Assisiant Attorney General 
| 


' United States Attorney 


Attorneys, Department of Justice 
Attorneys for defendants . 


[CAPTION OMITTED] 
NOTICE OF APPEAL 


Notice is hereby given this 7th day of June, 1967, that 
the defendant, Federal Trade Commission, 
hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered 
on the 13th day of April, 1967 in favor of plaintiff against 
said defendant Federal Trade Commission. 


United States Attorney 


Assistant United States Attorney 
COPY TO ATTORNEY FOR PLAINTIFF; 


Alan Y. Cole, Esquire 
Cole & Groner 

1730 K Street, N.W. 
Washington, D. C. 20006 


{CAPTION OMITTED] 


APPELLANTS! STATEMENT OF PORTIONS | OF 
THE RECORD ON APPEAL TO BE REPRODUCED 
IN THE JOINT APPENDIX 


The appellant designates for inclusion in the joint 


| 
appendix the following portions of the record on |appeal: 


de 


Complaint; 


| 
Ruling of the Court on Motion for Tempo- 
rary Restraining Order, March 2, 1967; | 


First Amended and Supplemental Complaint 
and all exhibits attached thereto; 


Motion for Preliminary Injunction and 
exhibits attached thereto; 


Defendants' Cross-Motion to Dismiss the 
Complaint and Opposition to Plaintiffs! 
Motion for a Preliminary Injunction and | 
exhibits attached thereto; 


Pages 41-42 of the transcript of Proceed 
ings held on April 4, 1967, on the motion 
for a preliminary injunction and the 
cross-motion to dismiss; 


Defendants! Exhibit 1, received in evidence 
in the proceedings held on April 4, 1967; 


Order Denying Defendants' Cross-Motion Zo 
Dismiss Complaint, filed April 13, 1967; 


Findings of Fact, Conclusions of Law and 
Order Granting Preliminary injunction, 
filed April 13, 1967; 

Notice of Appeal; 

Answer; 


This statement. 


Alan S. Rosenthal 
o RO 


fof Harvey L. agus 


Attorneys for Appellants, 
Department of Justice, 
Washington, D.C. 20530. 


[CAPTION OMITTED] 


APPELLEES' STATEMENT OF ADDITIONAL PORTIONS OF 
THE RECORD ON APPEAL TO BE REPRODUCED IN THE 
JOINT APPENDIX 
The appellees designate for inclusion in the joint 
appendix the following additional portions of the record on 
appeal: 
1. Exhibits B-1 and B-2 to the Complaint. 
2. Affidavit of Vincent Melzac, dated February 20, 
1967, and exhibits attached thereto. 
3. Affidavit of Alan Y. Cole, dated March 2, 1967, 
and the portion of Exhibit D attached thereto through and 


including the line 
"ADVERTISING COMPLAINT (D.8729) (Instruction Courses )" 


REPRESENTATION 

4. Supplemantal Affidavit of Bobbe Solid, 
dated April 3, 1967, and exhibit attached thereto. 

5. Pages 36-38 of the transcript of Proceedings 
held on April 4, 1967, beginning with the 15th line on page 
36 and concluding with the 13th line on page 38. 


6. This Statement. 


COLE AND GRONER 


By: fel Alan Y. Cole 
lan Y. Cole 
1730 K Street, N.W. 


Washington, D.C. 20006 
FE-8-776 


Attorneys for Appellees 


CERTIFICATE OF SERVICE | 

This is to certify that on July _18 , 1967, I served 

the foregoing Appellees' Statement of Additional Portions of 
the Record on Appeal to be Reproduced in the Joint Appendix 

on counsel for appellants by mailing a copy, postage prepaid, 


to: Harvey L. Zuckman, Department of Justice, Washington, D.C. 
| 
20530. 


s/ Alan Y. Co 
an Y. Cole | 
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THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,118 


FEDERAL TRADE COMMISSION, ET AL., 
Appellants, 


CINDERELLA CAREER AND FINISHING 
SCHOOLS, INC., ET AL.,; 


Appellees ° 


ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CARL EARDLEY, 
| Acting Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


ALAN S, ROSENTHAL, 
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QUESTION PRESENTED 


Whether the Federal Trade Commission is authorized ; 
an accurate, purely factual, news release concerning aijudicatin 
| 
proceedings pending before it. 


Question Presented 
Jurisdictional Statement ---------~----------------- 
Statement of the Case ---------------------------- 
Statutes and Regulations Involved warren eee ---- 
Statement of Points -~-----------~------------------ 
Summary of Argument ------------------------------ 
Argument 
The Federal Trade Commission may properly 
issue factually accurate press releases 
relative to pending adjudicatory proceedings 
regardless of the claim of respondents that | 
their businesses will be harmed by the resulting 
publicity, and, hence, the appellees! complaint 
fails to state a cause of action which might | 
support the issuance of the preliminary SndUnculen, 
Introduction 
A. The Federal Trade Commission has 
both implied and express authority 
to issue press releases regarding | 
pending adjudicatory proceedings --------- 
The appellees! complaint fails to 
state a cause of action because 
no legal right possessed by them 
has been invaded by the Commission 
and, therefore, the district court's 
preliminary injunction is without 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,118 
FEDERAL TRADE COMMISSION, ET AL 


Vv. 


CEZNDERELLA CAREER AND FINISHING 
SCROOLS, INC., ET AL., 


Appellees. 


ON APPEAL FROM THE UNITED STATES DISTRIC* 
COURT FOR THE DISTRICT OF COLUMBIA | 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 
mis action to enjoin the Federal Trade Commission from 
issuing press releases relative to an adjudicatory proceeding 
before it was founded upon 28 U.S.C. 1331, 1337, 2201 and 2202, 
and ll District of Columbia Code 521{a}. On April n3, 1967, 
the United States District Court for the District of Columbia 


entered an order granting a preliminary injunction restraining 


the Commission or anyone connected with the Commission from 


issuing any press release related to the involved proceeding 
until the Commission issues 2 cease and desist order or an 
order dismissing the administrative complaint. Notice of 
appeal from this order was filed on June 7, 1967. The juris- 
diction of this Court rests upon 28 U.S.C. 1292(a). 
STATEMENT OF THE CASE 

On February 13, 1967, following an investigation, the 
appellant Federal Trade Commission issued a complaint against 
the avpellees alleging that the Commission had reason to believe 
that they were engaging in unfair or deceptive practices and the 
use of false and misleading aavertising in the operation of their 
business (J. A. 50a). ‘The appellee corporations operate and 
grant franchises for the operation of schools offering courses, 
inter alia, in modeling, fashion merchandising, charm and self- 
imprevement. The individual appellee is the controlling stock- 
holder of two of the corporations and the principal stockholder 

third (d. A. 51a). 
ubsequert to the issuance of the complaint, appeliees 


requested the Commission to defer issuance of a press release 


concerning the issuance of the complaint (J. A. 62a). ‘The 


Commission denied the request, noting the fact that a complaint 
had been issued and the contents of the complaint were in the 


public domain (J. A. 62a). 


Appellees then filed this action seeking to Mieereta the 
issuance of any press release relative to the administrative 
proceeding (J. A. 5a-lla). They also sought a cemporary restraining 
order to prevent the dissemination of a news release prepared by 


the Commission with reference to the issuance of the complaint 


| 
(J. A. 36a). Following a hearing, the district colrt (Matthews, J.) 


denied the motion for a temporary restraining order, stating, 
inter alia (J. A. 37a): 


Of course, it is not helpful to pecple 
who are conducting their business properly 
to have it announced that some charge is} 
being made against them. At the same tine, 
charges have been made here in justification 
for this proceeding. If something is said 
about it in the newspapers, it may alert! 
people to the fact that charges have beer 
made, and may cause them to look a little 
more carefully into dealings which they | 
are contemplating with those against whom 


the charges have been made. | 


After the denial of the temporary restraining order and before 
issuance of the preliminary injunction, the Commission issued the 
| 
first of a contemplated series of press releases relative to the 


oceeding, def The first paragraph stated generally that a 
| 


Lee The Commission has been issuing press releases relating to 
pending adjudicatory proceedings since 1918. The Commission's 
uniform practice is to issue press releases at the time cf {a} 

the filing of its complaint; (b) the filing of the jrespondent's 
answer (unless he requests that it not be issued); |(c) the issuance 
of the hearing examiner's decision; and (da) the issuance of the 
Commission's final order (J. A, 39a-40a). In addition. on occasion 
the Commission will issue press releases relative to 
interlocutory matters. 


complaint had been issued charging violations of law by the appellees 
(J. A. 63a). The second paragraph contained the disclaimer that: 
“(NOTE -- A complaint is issued whenever the Commission has found 
"reason to believe" that the law has been violated and that a 
proceeding is in the public interest. It is emphasized that the 
issuance of a complaint simply marks the initiation of a formal 
proceeding in which the charges in the complaint will be ruled 
upon after a hearing and on the record. The issuance of a complaint 
Goes not indicate or reflect any adjudication of the matters charged.) " 
The remaining paragraphs stated the substance of the complaint and 
quoted therefrom (J. A. 63a-65a). 

Following the issuance of this press release, appellees filed 
their First Amended and Supplemental Complaint in which they 


sought a declaratory judgment and permanent injunctive relief to 


prevent the issuance of any further releases (J. A. 33a-44a). 


This pleading did not allege that the first press release was 

factually inaccurate but asserted that the unfavorable publicity 

had damaged appellees' business and that further publicity weuld 

damage it more (J. A. 43a). At the time of filing this 

appellees also applied for a preliminary injunction (J. 

The Commission cross-moved to dismiss the complaint (J. A. 86a-87a). 
Following a hearing in which the Commission introduced 

evidence showing that the individual appellee, Vincent Melzac, 


as an officer of another charm and career school, had agreed 


| 
| 
to a consent order in Patricia Stevens, Inc., Docket No. c-840, 


Dept. 29, 1964, requiring him and his corporation ta cease and 
desist from certain unfair or deceptive practices similar to 
those involved in the present case (Def. Ex. l, d. A. 97a-10la), 
the district court (McGarraghy, J. ) denied the Commission's 
motion and granted the preliminary injunction. Despite the 
disclaimer in the press release, the court found that the issuance 
of the contemplated releases before final adjudication of the 
administrative proceeding would constitute, or give the appearance 
of constituting, prejudgment of the case (J. A. 106). The court 
also found that the issuance of the press release summarizing the 
allegations of the Commission's complaint resulted in the loss of 
business to appellees and in general created the impression 
that appellees were guilty of unlawful and deceptive practices 
(J. A. 106a-107a). The court concluded that appellees would 
suffer irreparable damage if the Commission issued additional 
press releases prior to final adjudication and epaaased doubt 
as to the legal authority of the Commission to issue the releases 
in question (J. A. 108a). 
STATUTES AND REGULATIONS INVOLVED 
1. Section 6 of the Federal Trade Commission Act, 15 
U.S.C. 46 provides in pertinent part: 
The commission shall also have power -- 


‘ Investigation of corporations 


(a)| To gather and compile information 
concerning, and to investigate from time 
to time the organization, business, conduct, 
practices, and management of any corporation 
engaged in commerce, excepting banks and 
common carriers subject to the Act to regulate 
commerce, and its relation to other corporations 
and to individuals, associations, and partnerships. 


* * * * * 


Publication of 4tnformation; reports 


(f) Po make public from time to time such 
portions of the information obtained by it 
hereunder, except trade secrets and names of 
customers, as it shall deem expediert in the 
public interest; and to make annual and special 
reports to the Congress and to submit therewith 
recommendations for additional legislation; and 
to provide for the publication of its reports 
and decisions in such form and manner as may be 
best adapted for public information and use. 

* * ¥ * % 


2. Section 1.132 of the Federal Trade Commission's General 
Procedures, 16 C.F.R. 1.132 provides in pertinent part: 


Information in the following classes is 
rublic and may be obtained as indicated: 


* * % * 


(ce), The decisions of the Commission in 
adjudicative proceedings and in proceedings 
disposed of by the entry of consent orders to 
cease and desist and texts or digests of 
selected advisory opinions are published 
periodically in official reports under the 
title "Federal Trade Commission Decisions," 


* * * * * 


(e) The pleadings, transcript of testimony, 
exhibits and all documents received in evidence 
or made a part of the record in adjudicative 


proceedings (except evidence received in | 
camera); petitions for the issuance, amendment 
or repeal of rules and regulations under the 
Wool, Fur, Textile and Flammable Fabrics Acts, 
including petitions for exemptions; records 

of hearings in all rulemaking proceedings; 
continuing guaranties filed under the Wood, 
Fur, Textile and Flammable Fabrics Acts; 
agreements containing orders to cease and, 
desist after acceptance by the Commission; 
and informal stipulations entered intc prior 
to November 1, 1961, are available at the| 
principal office of the Commission for | 
inspection and copying at reasonable time 
Where copies of such materials are desire 
§ 1.131 applies. : 


(f) Reports of compliance, describing 
the manner and form in which respondents 
allege they have complied with the Commission's 
orders to cease and desist, are available |at 
the principal office of the Commission for 
inspection and copying at reasonable times, 
unless at the time a report of compliance | 
was filed the respondent requested that it 
be classified as confidential, showing | 
justification therefor, and the Commission, 
with due regard to statutory restrictions, 
its rules and the public interest, granted 
the request. 


(g) Additional information concerning 
the activities of the Commission is released 
from time to time through the Commission's 
Orfice of Information. 


STATEMENT OF PCINTS 
1. The Federal Trade Commission is authorized |to issue 
press releases concerning adjudicative proceedings pending 
before it. 
2. The district court erred in granting a preliminary 
injunction restraining the Federal Trade Commission from issuing 


press releases relative to the case before it involving the 


appellees. 
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SUMMARY OF ARGUMENT 

The district court plainly erred in preliminarily enjoining 
the Federal Trade Commission from issuing press releases with 
respect to an adjudicatory proceeding involving appellee which is 
being conducted by the Commission. The Commission proceeding is 
entirely public and there is no suggestion that the press releases 
would be anything more than an accurate, strictly factual account 
of aspects of that proceeding -- i.e., would disclose any information 
other than that which would be available to a reporter or member 
of the general public who chose to inspect the Commission's docket 
or to attend the hearing. 

The authority of the Commission to inform the public of 
action which it has taken in the exercise of its regulatory 
functions is not open to serious question. Apart from the broad, 
general grant of power conferred upon the Commission by Congress 
to protect the consumer from deceptive and unfair practices -- 
which certainly must be deemed to include the power to inform 
the public of pending adjudicatory proceedings -- Section 6(f) 
of the Federal Trade Commission Act, 15 U.S.C. 46(f), expressly 
authorizes the release of information obtained by the Commission 
in the performance of its duties. 


In these circumstances, there is no merit to appellees! 


insistence that, because the disclosure to the public of the 


adjudicatory proceeding may injure its business, it) is entitled 
to preclude the Commission from publicizing the proceeding. 
Indeed, appellees! position is very close to that rejected by 


this Court in E. Griffith Hughes, Inc. v. Federal Trade Commission, 
66 App. D.C. 307, 63 F. 2d 362. There, a respondent ina 


Commission adjudicatory proceeding unsuccessfully claimed the 


right to have the proceeding conducted in camera --| contending, 
as does appellee here -- that any publicity attendant to the 


proceeding would injure its business. 


ARGUMENT 


THE FEDERAL TRADE COMMISSION MAY PROPERLY 
ISSUE FACTUALLY ACCURATE PRESS RELEASES 
RELATIVE TO PENDING ADJUDICATORY PROCEEDINGS 
REGARDLESS OF THE CLAIM OF RESPONDENTS THAT 
THEIR BUSINESSES WILL BE HARMED BY THE 
RESULTING PUBLICITY, AND, HENCE, THE 
APPELLEES’ COMPLAINT FAILS TO STATE A CAUSE 
OF ACTION WHICH MIGHT SUPPORT THE ISSUANCE 
OF THE PRELIMINARY INJUNCTION. 


Introduction 


In 1933, this Court in E. Griffith Hughes, Inc. v. Federal 
Trade Commission, 66 App. D.C. 307, 63 F. 2d 362, told the Federal 


Trade Commission that, at its discretion, it might make public 

its complaints in pending adjudicatory proceedings and conduct 
those proceedings publicly -- even though the respondent may 
believe that the attendant publicity will injure his business. 

in 1967, the district court here has told the Commission that, 
while its complaints and adjudicatory proceedings are public, 
grave doubt exists' whether, pending the final adjudication of the 
complaint, the Commission may issue news releases which (1) report 
no more than the substance of the pleadings and the actions taken 
by the Commission;'and (2) inelude express disclaimers that the 
respondent is to be deemed guilty of any violation of law unless 
so found on final adjudication. The same type of injury as alleged 


| 
in E. Griffith Hughes, Inc., i.e., damage to respondents! business 


caused by adverse publicity, was found in the instant case to 
| 
support a preliminary injunction restraining the issuance of such 


Commission news releases. 


For reasons that will be developed later in this brief, we 
submit that the order of the district court has no |legal foundation. 


As a preliminary matter, we think it should be noted that it is 
equally devoid of a rational foundation. ! 

The thrust of that order is to declare that, while adjudicatory 
proceedings before the Commission may be public, tHey may not be 
too public. While the pleadings and proceedings are matters of 
public record, the Commission may not call the attention of the 
public to that public record. While an enterprising reporter 
may comb the Commntsalonta public docket for information regarding 
adjudicatory proceedings which may be of sufficient importance 
for his cublication to print it, the Commission may not affirmatively 


| 
call such information to the attention of the representatives of 


| 
the press. While members of the general public may themselves 


attend the Commission's adjudicatory proceedings or examine the 
public docket to inform themselves concerning matters of interest 

to them as consumers, persons who find it inconvenient or impossible 
to do so cannot depend upon the Commission to provide them with 

the same information through strictly factual news releases. And 
while the Commission has been given authority by Congress to 


issue complaints and also to decide the merits of those complaints, 
factually accurate publicity relative to Commission adjudicative 
proceedings, is forbidden because it smacks of pre- judgment. 
In short, viewed from the standpoint of reason, there is 
manifestly no greater justification for precluding the Federal 
Trade Commission from informing the general public of its adjudicatory 
activities than there would be, for example, for barring the Attorney 
General from issuing a news release respecting the obtaining of an 
indictment. So long as all that is involved is an accurate, factual 
account of what is being done by the agency as a matter of public 
record, no legitimate interest of those in appellees' position is 
invaded. 
We now turn to the legal basis for the issuance of news 
releases by the Federal Trade Commission. 
A. The Federal Trade Commission Has Both 
Implied And Express Authority To Issue 
Press Releases Regarding Pending 
Adjudicatory Proceedings. 


In 1914, Congress enacted the Federal Trade Commission Act 


(15 U.S.C. 41, et seg.), setting up the Federal Trade Commission 


Act with the broad purpose of stopping unfair methods of competition 
in their incipiency. Federal Trade Commission v. Raladam Co., 

316 U.S. 149, 152. And in 1938, the Wheeler-Lea Amendment 

to Section 5 of the Act (52 Stat. 111) broadened the authority 

of the Commission to eliminate unfair or deceptive acts or 


practices in commerce without regard to the question of 


competition. H. Rept. No. 1613, 75th Cong., lst Sen 1, 3. By 
the Act, and particularly Section 5, Congress intentied to make a 
broad delegation of power to regulate and control unfair methods 
of competition and unfair or deceptive business practices to 
protect business competitors and the consuming public. Id.; 
American Cyanamid Co. v. Federal Trade Commission, 363 F. 2d 757, 
769 (C.A. 6); Regina Corp. v. Federal Trade Commission, 322 F. 2a 
765, 768 (C.A. 3); Rothschild v. Federal Trade Commission, 200 F. 
2a 39, 4e (C.A. 7), certiorari denied, 345 U.S. gu.. As the 
third Circuit so clearly stated it in Regina Corp. v. Federal 
Trade Commission, supra, at 768: 
The purpose of the Federal Trade 
Commission Act is to protect the public, 
not to punish a wrongdoer .. .,; and it 


is in the public interest to stop 
deception at its incipiency. 


| 
| 
| 
| 

We submit that clearly implied by the broad delegation of 
power to the Commission to eliminate unfair or deceptive business 
practices in the protection of the public is the authority to 
alert the consumer by affirmative action to suspected violations 
of law and the Commission's actions relative thereto. The issuing 
by the Commission of news releases of a strictly factual nature 
regarding its adjudicatory proceedings is, we believe, clearly 
implied by the nature of its duties and the broad power given it 


by Congress to protect the public. Cf. Hoxsey Cancer Clinic v. 


Folsom, 155 F. Supp. 376 (D.D.c.). 2/ 

But rather than leave to implication alone the Commission's 
authority to publicize its adjudicatory proceedings, Congress 
expressly granted this authority to the Commission in Section 6 
of the Act, 15 U.S.C. 46. That section empowers the Commission, 


inter alia: 


ay In Hoxse the Pure Food and Drug Administration circulated 
myosters mares that the Hoxsey cancer treatment was worthless. 
Hoxsey sought a preliminary injunction to restrain the further 
circulation of the posters. The statute under which the Secretary 
of Health, Education and Welfare and the Food and Drug Administra- 
Sion acted authorized the Secretary to disseminate such information 
when, in the opinion of the Secretary, there existed imminent 
danger to health or gross deception of the consumer. In denying 
the vreliminary injunction and granting summary judgment for the 
Secretary the court upheld the constitutionality of the statute 

(21 U.S.C. 375 (b)) and added (155 F. Supp. at 378): 


{Elven in the absence of this statute 
there would be nothing to prevent the 
defendants from disseminating informa- 
tion to the public. For example, only 
recently certain public officials have 
been urging the public to use &@ certain 
innoculation for poliomyelitis. The 
defendants are performing a public duty 
when they are urging the use of certain 
treatmente or warning the public against 
the use of certain treatments. The 


onl urpose of this statute is to 
piace ithie the express 36028 of the 
duties of the Secreta somethi t 


was one of his implied functions (emphasis 


added). 


See also Pangburn v. CAB, 311 F. 2d 349, 358 (C.A. 1). 


(a) To gather and compile information’ 
concerning, and to investigate from time, 
to time the organization, business, conduct, 
practices, and management of any corporation 
engaged in commerce, excepting banks and 
common carriers subject to the Act to 
regulate commerce, and its relation to other 
corporations and to individuals, associations, 
and partnerships. 


* * * * * 
| 
(f) To make public from time to time such 

portions of the information obtained by it 
hereunder, except trade secrets and names of 
customers, as it shall deem expedient in) the 
public interest; and to make annual and special 
reports to the Congress and to submit therewith 
recommendations for additional legislation; and 
to provide for the publication of its reports 
and decisions in such form and manner as|may be 
best adapted for public information and use. 
* * * * * 

Thus, the Act itself gives to the Commission power to 


gather and compile information concerning most corporations 
engaged in commerce and to make public from time to time such 
portions of that information (except trade secrets and 
customer lists) as the Commission deems to be in the public 


| 
interest. 3/ 


3/ pursuant to Section 6(g), 15 U.S.C. 46(g), the Commission, 
by Section 1.132 of its General Procedures, 16 C.FJR. 1.132 
(Revised 1967), has regularized its discretionary authority to 
make public the information gathered by it, including "the 
pleadings, transcript of testimony, exhibits and a11 documents 
received in evidence or made a part of the record in ad judicative 


proceedings (except evidence received in camera) .| a 


The express limitation on the publication of "trade secrets 

and names of customers" suggests that no other limitation on 
the exercise of the Commission's discretion to publicize its work 
and the information obtained by it was intended. The appellees! 
narrow reading below of the Act to exclude authority on the part 
of the Commission to publicize its adjudicative actions is untenable. 
It is true, as the appellees asserted in the district court 
(memorandum in support of motion for preliminary injunction, 
P, 5), that Section 5 of the Act contains no express provision 
authorizing the issuance of news releases. But, inherent in 
the broad power conferred upon the Commission by the Act in 
general and Section 5 in particular is the authority to alert 
the public by news releases both of the Commission's reasonable 
believe that certain businesses are engaging in practices violative 

she Act and of the actions which are being taken in respect to 


such belief. 


As for Section 6/f), the appellees'assertion below (memorandum, 


p. 6) that it refers only to information relative to "the anti- 
trust respensibilities of the Commission", is equally insubstantial. 
Section 6 begins with the general declaration that "the Commission 


" 


shall also have power ---. It does not begin with a general 
declaration that "The Commission shail also have power with respect 
to its antitrust responsibilities.“ It is true that three specific 


subsections relate to the Commission's antitrust responsibilities, 


i.e., (c), (ad) and (e), but they represent separate and independent 


enumerations of power unrelated to the enumerations| of the other 


five subsections, including subsection (f), which list powers not 
limited to the Commission's antitrust responsibilities. Surely, 
if Congress had intended generally to restrict all the powers 
conferred by Section 6 to antitrust matters it would have said 

so. As it is, Congress! intention to confer the enumerated powers 
generally unless otherwise specifically limited is ¢lear from 


the statute itself. 4 / 


The appellees would also deny the Commission authority under 
| 


Section 6(f) to make known to the public the substance of its 
complaints and the conclusion (which it must state on the public 
record anyway), i.e., that it had reason to believe that named 
respondents had violated the Act, This is an unacceptably 


narrow interpretation of Section 6(f) and should be rejected. 


| 
Under it, while raw information concerning consumer complaints 
| 


could, of course, be released pursuant to Section 6(f), the 
| 


restrained language and conclusions of the Commission found in 


4/ The appellees also suggested below (memorandum, | pp. 5- ~6) that 
only information "in the nature of statistics or sorveya’ might 

be released to the public pursuant to Section 6(f) wt But nowhere 
in Section 6 did Congress so limit the release of information 
obtained by the Commission. 


its complaints based on that same information could not be included 
in the Commission's news releases. 

That the appellees err in their understanding of the Commission's 
legislative authority to issue news releases is clearly demonstrated 
by Congress! long awareness of and acquiescence in the Commission's 
public information practices. 5/ See the Federal Trade 
Commission's 1962 Annual Report to Congress, p. 20; 1961 Annual 
Report, p. 20; 1956 Annual Report, p. 18; House Hearings before 
Subcommittee of the Appropriations Co +tee on Independent Offices 
Appropriations for 1960, 86th Cong., lst Sess. 109; Replies From 
Federal Agencies to Questionnaire Submitted by the Special 
Subcommittee on Governmental Information of the Committee on 
Government Operations, Nov. 1, 1955, 84th Cong. Ist Sess. 207-221. 

hus, we submit that the authority of the Commission to 
issue press releases of the kind involved in the case at bar is 
clear and that the district court's doubt as to such authority 
is without predicate. Cf. Kukatush Mining Corp. v. SEC, 114 
App. D.C. 27, 309 F. 2a 647 (C.A.D.C.); Hoxsey Cancer Clinic v. 


ig Congressional intendment is further indicated by the 
enactment of Public Law 89-487, effective July 4, 1967, commonly 
known as the "Freedom of Information Act." ‘This statute amending 
Section 3 of the Administrative Procedure Act, 5 U.S.C. 1002, 
evinces strong congressional intent to make information 
concerning the federal administrative agencies generally available 
to the public to the same extent as parties in agency proceedings 
are permitted access to such information. 


| 
Folsom, 155 F. Supp. 376 (D.D.C.); United States v.) Diapulse Mfg. 
| 


Corp., 262 F. Supp. 728 (D. Conn.). 

B. The Appellees! Complaint Fails To 
State A Cause Of Action Because 
No Legal Right Possessed By Them 
Has Been Invaded By The Commission 
And, Therefore, The District Court's 
Preliminary Injunction Is Without 
Legal Support. 


| 
1. Given the Commission's implied and express authority to 
inform the public of information obtained by it and actions taken 
in relation to such information, it follows that the appellees 
have failed to state a cause of action and that the preliminary 
injunction is without legal foundation. For since the Commission 
has the authority to publicize its adjudicative proceedings, the 
respondents to those proceedings are correlatively bbligated 
to 3ubmit to that publicity so long, at least, as the publicity 
is in the form of an accurate factual account of the action taken 
in the proceedings. 
Stated otherwise, even though governmental Aeelioe may cause 
injury to a business enterprise, equity will not enjoin such 
action unless it may be said to involve a legal wrong to the 
plaintiff. There is no legal wrong done to the appellees since 
the Commission has been accorded unlimited authority accurately 
to inform the public of its work -- which is the public's business 


(cf. P.L. 89-487, 80 Stat. 250, the “Freedom of Information Act"), 
| 


and the appellees do not and cannot allege that the news releases 
issued or contemplated did or will not accurately reflect the 
actions taken in the proceedings. 

2. Our position that the complaint fails to state a cause 
of action necessitating dissolution of the preliminary injunetion 


is strongly supported by this Court's decision in E. Griffith 


Hughes, Inc. v. Federal Trade Commission, 66 App. D.C. 307, 63 F. 2d 


362. There the Commission issued a complaint against a corporation 
charging that it used unfair methods of competition. The corporation 
applied to what is now the District Court for the District of 
Columbia for an injunction restraining the Commission from making 
the complaint public, from taking testimony in public and from 
making public the transcript of testimony. In its bill, the 
corporation made contentions similar to those present in the 
instant case, i.e.; that the Commission was without authority to 
make the proceedings public and that because of the announcements 
in trade journals of the issuance ef the complaint, the corpora- 
tion's business had been injured and that further publicity would 
aggravate and increase the injury. The trial court dismissed 

the bill, and that dismissal was affirmed by this Court, which 

had no difficulty finding authority for the Commission's public 
hearing. As to the corporation's second contention, this Court 


said (at 364): 


[WJhere, as is here alleged, the possibility 
of loss is founded wholly on the public | 
knowledge that an investigation has been | 
ordered, no good reason exists or can be 
shown why the public hearing should not 
continue. 


The holding in E. Griffith Hughes, Ine. has anal application 
here since the Federal Trade Commission Act clearly authorized the 
issuance of the news releases, and those releases have the same 
purpose and effect as public administrative pleadivse and hearings, 
i.e., the informing of the public of matters of public interest. 

At bottom, what this Court satd in E. Griffith Hughes, inc. was 
that when it comes to informing the public of matters of public 
business, the federal agencies are not to be hindered though 


private persons may suffer injury from adverse publicity. See 


also Kukeatush Mining Corp. v. SEC, 309 F. 2d 647 (C.A.D.C.)5 cf. 


American Sumatra Tobacco Corp. v. SEC, 71 App. D.C. 259, 110 F. 24 
ala yaa Cole Ween ope | 

We are not unmindful that news releases such as are 
involves here may cause incidental injury to private interests. 
But this does not lessen the responsibility delegated to the 
Commission by Congress to use its powers and authority for the 
protection of the public interest generally and the American 


consumer specifically. 6 / As this Court recognized in 

| 
6/ The consuming public is not noted for its sophistication in 
the market place, and Congress in Section 5 of the Federal Trade 
Commission Act has recognized this fact. “The law is not made 
(cont. on following page) 
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American Sumatra Tobacco Corp.v. SEC, 71 App. D.C. 259, 262-263, 
110 F. 2d 117, 120-21, in which review was sought of an SEC deter- 
mination to make public certain information contained in a 
registration statement which the petitioners claimed to be 
confidential: 


In the discharge by Congress of a 
dominant trust for the benefit of 
the public, the possibility of 
incidental loss to the individual 
is sometimes unavoidable. 


In issuing the preliminary injunction, the district court 


ignored the policy reflected by this Court's decisions in 
E. Griffith Hughes, Inc., supra, and American Sumatra supra, 


a 


that the public has an interest in being kept informed as to 
the actions of its governmental agencies which is generally 
paramount to any conflicting interests of individuals operating 


under the regulation of those agencies. 


6 / (continued from preceding page) for experts but to protect 
the public -- that vast multitude which includes the ignorant, 
the unthinking and the credulous, who, in making purchases do 
not stop to analyze but too often are governed by appearances 
and general impressions." Aronberg v. Federal Trade Commission 
132 F. 24 165, 167 (C.A. 7). if, as Congress has intended, the 
unsophisticated consumer is to be protected against possible 
deception and unfair practices he must be kept informed as to 
what is happening or what governmental agencies have reason to 
believe is happening in the mrket place, either directly or 
through the work of consumer protection organizations such as 
the National Better Business Bureau and the Consumers' Union, 
which depend to aiconsiderable extent on information provided by 
governmental agencies such as the Federal Trade Commission. By 
restraining news releases of the kind hereinvolved, the district 
court would eliminate an important source of current information 
for the consumer. 
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3. In support of their motion below, the appellees relied 
on Joint Anti-Fascist Refugee Committee v. MeGrath, 341 U.S. 


123 and B. C. Morton Co. v. FDIC., 305 F. 2a 692 (CLA. 1) (Memo- 
randum, pp. 3-4, 8, 9). These authorities are plainly inapposite. 


In Refugee Committee, the Attorney General made an ex parte desig- 


nation of the plaintiffs * as Communist organizations, thereby 
subjecting them and their members to a published finding of 
disloyalty. The Supreme Court reversed the dismissal of their 
action seeking an injunction, The Supreme Court ma jority wrote 
five separate opinions with the common theme that enumeration on 
the Attorney General's list was a final determination of disloy~ 
alty carrying with it grave legal consequences. Unlike the 


Federal Trade Commission here, the Attorney General did not 

merely publicize charges (with an express disclaimer that they 

were anything more than charges), but purported to designate 

the plaintiffs there as disloyal, with all the lega? disabilities 

that that entails. 
In B, C. Morton, supra, the press release of the Federal 


Deposit Insurance Corporation also purported to state a deter~- 
mination that the plaintiff had violated the Federal Deposit 
Insurance Act and that its certificates were not insured. More- 
over, the complaint there alleged that in issuing the challenged 
release, the FDIC deliberately and intentionally misconstrued the 
Act "for the specific purpose of interfering with aha destroying 
the business of the plaintiff" (305 F. 2d at 697). “This allegation 
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was a major consideration in the First Circuit's decision and one 
that is not present here, The appellees do nov, and plainly can- 
not, allege any deliberate and intentional misconstruction of the 
Federal Trade Commission Act so as to subject them to sanctions 
for violations of the Act since, as persons engaged in commerce, 
they are clearly within the scope of the Act. Nor could there 

be any allegation that the Commission's news release was issued 
for the specific purpose of interfering with and destroying their 
business since they themselves admit that the Commission follows 
& general and long established practice of issuing news releases 
reasonably contemporaneously with certain events in the course 

of its adjudicative proceedings and thus was not singling them 
out (7.A. 7a-8a, 39a-40a). 


The appellees also cited Silver King Mines, Inc. v. Cohen, 


261 F. Supp. 666 (D. Utah) (Memorandum p. 7), in which the Com- 


missioners of the Securities and Exchange Commission were enjoined 
from issuing press released or otherwise publicizing certain of 
its proceedings, But the injunction expressly provided that the 
SEC might not issue press releases “unless and until and then only 
to the extent that the . . . Commission has reason to believe that 
there has been a violation of law within its cognizance by said 
parties or companies and that the public welfare requires such 
publicity in connection with a public proceeding before the Com- 
mission," 261 F.' Supp. at 667. (emphasis supplied). The deter- 


mination of reasonable belief, which is reauired by Section 5(b) 


Ee hes 


of the Federal Trade Commission Act prior to the issuance of a 
complaint, has already been made with respect to the appellees 
(3.A. 502), And the public welfare factor here is obvious from 


the specific circumstances and the general obligation of the Com- 


| 
mission to alert the consumer to the possible existence of decep- 
7 | 


tive or unfair trade practices. | 

In sum, we submit that the district court pleiniy erred in 
enjoining the Commission from issuing news releases in connection 
with the adjudicatory proceedings involving appellees. Neither 
reason nor the terms of the Federal Trade Commission Act lend 
the slightest support to appellees' position that, even though 
those proceedings are a matter of public record, the Commission 
nevertheless is precluded from furnishing the public with an 
accurate, factual account of them. | 

CONCLUSION | 


For tne foregoing reasons i isubmitted 
1-4 F) 


that the district court's order granting a preliminary injunc- 
| 
tion should be reversed and the case remanded to the district 


| 
court with instructions to dissolve the preliminary injunction 


/ 


7 
and dismiss the complaint. ~_ 


CARL EARDLEY 
Acting Assistant Attorney General, 


DAVID G. BRESS 
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ALAN S, ROSENTHAL, 
HARVEY L, ZUCKMAN, 


Attorneys, 
Department of Justice, 
Washington, D. ©. 20530 


AUGUST 1967. 


7’ In a somewhat different context, the court below recently 
aénied a preliminary injunction based upon the claim of irrep- 
arable injury from past and future press releases issued by the 
Commission. In P. F. Collier, Inc. v. Johnson, Civil Action No. 
3251-66 (D.D.C.), pending on appeal in B.C. Cir. No. 21,069, 
plaintiffs sought = enjoin a remand by the Commission of an 
adjudicative proceeding to a hearing examiner, relying inter alia 
on Judge McGarreaghy’s rulings in Cinderella. The District Court 
(per MeGarraghy, J.), in addition to denying a preliminary injunc- 
tion, granted the Commission's mction to dismiss. This Court, 
by order filed on July 25, 1967, has denied appellants’ (plain- 
tiffs!) motion for stay pending appeal in the latter case. 
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Whether, in the absence of statutory 

| 
authority, the Federal Trade Commission has the 
right to issue and distribute a series of news 


releases to the general public and the press with 


respect to, but prior to final adjudication of, 
quasi-judicial proceedings pending before it, when 
the inevitable consequence of such a practice is 
to create and spread throughout the public and 
business community the impression that the 
respondents in such proceedings are guilty of un- 
lawful and deceptive practices and in fact causes 


irreparable injury to such respondents. 
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COUNTERSTATEMENT OF THE CASE | 


| 
It is the uniform and long-established 
practice of the Federal Trade Commission ("Frc" 


hereinafter) to issue a series of news releases 


during the course of a quasi-judicial proceeding 


i 
(105a).* These news releases are issued reasonably 


* All page references are to the Joint Appendix 
unless otherwise indicated. 


contemporaneously with (a) the issuance by the FIC 


of a complaint; (b) the filing of an answer by the 


respondents named in the complaint; (c) the issuance 
1 


of an initial decision by the Hearing Examiner ; and 
(ad) upon the final adjudication by the FTC (105a). 

The news release issued at the time of the 
complaint summarizes the FTC's allegations contained 
in the complaint (45a). The news release issued at 
the time of the answer contains a summary of the 
respondent's answer, along with a reiteration of the 
FTC's allegations (46a). The news releases issued 
at the time of the initial decision of the Hearing 
Examiner and upon final adjudication by the FTC 
summarize the decision, including selected quotations 
therefrom (47-48a). 

The FTC's news releases are prepared and 


distributed by and through its Office of Public 


1/ The initial decision of the Hearing Examiner 
is not a final decision of the FTC since it 
may be appealed by either party, or it may be 
stayed or docketed for review by the FTC. In 
the event no review is taken by either party 
and the FTC does not stay its effective date or 
docket it for review, it becomes the final 
decision of the FTC after thirty days. Sections 
3.51 -'3.53 of the General Procedures of the 
Federal Trade Commission, 32 Fed. Reg. 8454-55 
(June 13, 1967). 


Du 


Information (62a) to the general public and! news 
media (llla). These releases form the basis of 
articles in newspapers and stories in other media 
(106a). The consequence of the issuance and distri- 
bution of news releases by the FIC is the erention and 
spreading throughout the public and business community 


of the impression that the respondent named in an 
FIC complaint is guilty of unlawful and deceptive 
practices and is not an honorable or ethical person 
with whom to do business (106-107a). | 
On February 13, 1967, the FTC issued a 


complaint in Docket No. 8729, which named Appellees 
as respondents (50-572). Appellees are:. | 
(a) Cinderella Career and Finishing 
Schools, Inc. ("Cinderella" hereinafter) 
is a District of Columbia corporation 
engaged in the business of franchising 


schools wherein training and instruction 


| 
are offered in such fields as modeling, 
| 


fashion merchandising, charm and self- 
improvement, secretarial skills, operation 
of business machines and similar courses, 
and providing curricula, manuals and 


related materials to such schools (104a). 
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Seven schools, located in different cities 
throughout the United States, are operating 


under Cinderella franchises or as Cinderella 


affiliates (17a). 


(b) Stephen Corporation ("Stephen" 
hereinafter) is a District of Columbia 


corporation which operates the Cinderella 
Career College and Finishing School located 
in the District of Columbia as a franchisee 
of Cinderella (104a). Stephen operates its 
school at premises located at 1221 G Street, 
N.W., in downtown Washington, and draws its 
enrollment from the public which resides in 
the Greater Washington Area. Its success 
depends upon its reputation in the 
community, developed in large part by word 
of mouth from students and former students. 
It has been selected to conduct, and has 
conducted, courses in a leading Washington 
department store; has been selected to 
assist, and has assisted, a Washington 

bank in establishing a program for its 
employees; and has been selected to provide, 


and has provided, instruction for the 


al. 


Women's Army Corps (WAC) of the United 
States Army (17a). 


| 

(c) School Services, Inc. ("Services" 
hereinafter) is a District of Columbia 
corporation engaged in the business of 
formulating and operating tuition-budget 
programs for schools throughout the United 
States, including the Cinderella Career 
College and Finishing School operated. by 
Stephen (104a). Its business requires that 
it frequently borrow large sums of money 
from banking and financial institutions 
(18a). Services has approximately thirty 
shareholders (76a). | 

(d) Vincent Melzac ("Me1zac" herein- 
after) is the President of Services and the 
controlling stockholder of Stephen and 
Cinderella (104a, 18a). He is well-kmown 
throughout the United States and the Greater 
Washington Area as a reputable and honorable 


businessman (18a). 


| 
2/ In an effort to cast a cloud upon Melzac''s repu- 
tation, Appellants introduced in evidence at the 
hearing in the Court below (88-89a), and) urge upon 
(Continued ) 
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The FTC Complaint alleges that in the 
course and conduct of their business, Appellees have 
engaged in unfair and deceptive business practices 
and the use of false, misleading and deceptive 
advertising (50-57a). Appellees have contended that 
all of the allegations contained in the FIC Complaint 
are false and that some of the allegations are on 
their face frivolous and devoid of substance (7a, 42a). 

The FTC Complaint was mailed to Appellees 
on February 17, 1967 (62a). When Appellees received 
copies of the Complaint, they were mindful and aware 


of the FIC's practice of issuing news releases and 


the adverse effects resulting therefrom (18-19a, 21a). 


Consequently, on February 20, 1967, Appellees peti- 
tioned the FIC to defer the issuance of news releases 


with respect’ to Docket No. 8729 until after a final 


this Court (App. Br., 4-5),* a consent cease and 
desist order in another FTC case. 


It was pointed out to the Court below and we call 
to this Court's attention, the fact that that 
order expressly noted that "The acts and practices 
of said corporation hereinafter alleged were 
pursuant to policies formulated prior to the time 
Respondent Melzac became an officer of said 
corporation" (Emphasis added) (89a). 


"App. Br." refers to Appellants! Brief. 


x 


adjudication was made in that proceeding (105). On 
March 1, 1967, the FTC notified Appellees that their 
petition had been denied and at the same time indicated 
that an appropriate news release would be jgaiea on 


| 
March 3, 1967, and provided Appellees with a copy of 


| 

| 

The news release which the FIC proposed to 
| 


the proposed news release (62a). 


issue with respect to Docket No. 8729 differed in form 
in two particulars from releases normally issued by 
the FTC in conjunction with the issuance of a complaint 
(12-13a, 14-15a, 45a). The proposed news release 


contained a "NOTE" as its second paragraph which 


had not theretofore been included in news releases 
| 
issued by the FIC to announce the issuance of 


| 
FIC complaints (Cf., 63a with 12-13a, 14-15a, 45a). 


3/ This "NOTE" stated: | 
"(NOTE -- A complaint is issued whenever the 
Commission has found ‘reason to believe! that the 
law has been violated and that a proceeding is in 
the public interest. It is emphasized that the 
issuance of a complaint simply marks the initia- 
tion of a formal proceeding in which the charges 
in the complaint will be ruled upon after a 
hearing and on the record. The issuancé of a 
complaint does not indicate or reflect any 
adjudication of the matters charged.)" (63a). 

| 


The proposed news release quoted far more extensively 


from sections of the Complaint than news releases 


theretofore issued with respect to complaints (Cf., 


63-65a with 12-13a, 14-15a, 45a), but did not carry 
the entire text of the Complaint, omitting in particu- 
lar the advertising which formed the basis for many of 
the allegations contained in the Complaint (63-65a). 

On March 2, 1967, Appellees commenced the 
instant action (5-1la), and on the same day sought a 
temporary restraining order against the issuance of 
the proposed news release (5-lla). Appellees! motion 
for a temporary restraining order was denied by Judge 
Matthews (36-37a), and on March 3, 1967, the PIC 
promulgated a news release announcing the issuance of 
the Complaint against Appellees (63-65a). 

The news release issued on March 3, 1967, 
was utilized as the basis of news stories and articles 
in newspapers of general circulation in the Washington, 
D.C. Metropolitan Area, as well as news stories in 
other media (106a). This publicity caused cancellation 
of courses, interviews and lectures by students and 
prospective students, inquiries from financial 
institutions and others with whom Appellees had done, 


were doing and were about to do business; and in 
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general created and spread throughout the public and 
business community the impression that Appéliees were 
guilty of unlawful and deceptive practicesjand were 
not honorable persons with whom to do business (106- 
107a). | 

On March 22, 1967, Appellees filed in the 
Court below a First Amended and Supplemental Complaint, 
seeking injunctive relief against the FTC's issuance 
of further news releases with respect to the proceed- 
ings in Docket No. 8729 (38-44a), and at the same time 
Appellees filed a Motion for Preliminary Hl sungeton 
(66a). Appellants filed a Cross-Motion to Dismiss the 


Complaint on March 31, 1967 (86-87a). 
On April 13, 1967, Judge McGarraghy denied 
Appellants' Cross-Motion to Dismiss the Complaint 
(1022), and granted the preliminary injunction requested 
by Appellees (103-109a). Based upon the pleadings, 
extensive affidavits and legal memoranda filed by the 


parties, and evidence introduced by Appellants upon 


the hearing of the Motions, Judge McGarraghy found 
inter alia that: 


(a) "The issuance of news releases 
by the Commission prior to final adjudica- 
tion in a quasi-judicial proceeding involves 
the Commission in public statements appearing 
to support the allegations of the Complaint 
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* * * and constitute or give the appearance 
of constituting a prejudgment of the issues 
involved in the proceeding” (106a). 


(b) "In the event the final adjudica- 
tion in Docket No. 8729 were to be in 
[Appellees'] favor, [Appellees] would not be 
able to repair or remedy the damage suffered 
by them through the issuance and distribution 
of these news releases" (107a). 


and concluded inter alia that: 


(a) "Phe Court has grave doubt as to 
the legal authority of the Commission to 
issue the releases in question until the 
matter is fully adjudicated" (108a). 


(bo) "“[Appellees] will suffer irreparable 
damage if the Commission issues any additional 
releases in relation to Docket No. 8729 prior 
to the time that proceeding has been fully 
adjudicated" (108a). 


(c) "The Commission has the duty in a 


quasi-judicial proceeding to avoid prejudg- 
ment or giving the appearance of having 
prejudged the issues involved in such 
proceeding" (108a). 


STATUTES INVOLVED 


| 
Section 5 of the Federal Trade Commission At, 15 


U.S.C. §45 


(a) (1) Unfair methods of competition in 
commerce, and unfair or deceptive acts ior practices 
in commerce, are declared unlawful. 


* He % 
(6) The Commission is empowered and directed 
to prevent persons, partnerships, or corporations, 
except banks, common carriers subject to the Acts 
to regulate commerce, air carriers and foreign air 
carriers subject to the Federal Aviation Act of 
1958, and persons, partnerships, or corporations 
insofar as they are subject to the Packers and 
Stockyards Act, 1921, as amended, except as pro- 
vided in section 227(a) of Title 7, from using 
unfair methods of competition in commerce and 
unfair or deceptive acts or practices in commerce. 


| 
Proceeding by Commission; modifying and|setting aside orders 
| 


(b) Whenever the Commission shall have reason 
to believe that any such person, partnership, or 
corporation has been or is using any unfair method 
of competition or unfair or deceptive act or 
practice in commerce, and if it shali appear to the 
Commission that a proceeding by it in respect thereof 
would be to the interest of the public, it shall 
issue and serve upon such person, partnership, or 
corporation a complaint stating its charges in that 
‘respect and containing a notice of a hearing upon a 
day and at a place therein fixed at least thirty 
days after the service of said complaint. The 
person, partnership, or corporation so complained 
of shall have the right to appear at the place 
and time so fixed and show cause why an order 
should not be entered by the Commission requiring 
Such person, partnership, or corporation) to cease 
and desist from the violation of the law so charged 
in said complaint, Any person, partnership, or 
corporation may make application, and upon good 


as 


cause shown may be allowed by the Commission to 
intervene and appear in said proceeding by counsel 
or in person. The testimony in any such procceding 
shall be reduced to writing and filed in the 

office of the Commission. If upon such hearing the 
Commission shall be of the opinion that the method 
of competition or the act or practice in question 
is prohibited by section 41-46 and 47-58 of this 
title, it shall make a report in writing in which 
it shall state its findings as to the facts and 
shall issue and cause to be served on such person, 
partnership, or corporation an order requiring 

such person, partnership, or corporation to cease 
and desist from using such method of competition 
or such act or practice. 


Section 6 of the Federal Trade Commission Act, 15 
U.S.C. §46 
The commission shall also have power -- 
Investigation of corporations 


(a) To gather and compile information con- 
cerning, and to investigate from time to time the 
organization, business, conduct, practices, and 
management of any corporation engaged in commerce, 
excepting banks and common carriers subject to 
the Act to regulate commerce, and its relation to 
other corporations and to individuals, associations, 
and partnerships. 


Reports by corporations 


(b) To require, by general or special orders, 
corporations engaged in commerce, excepting banks 
and common carriers subject to the Act to regulate 
commerce, or any class of them, or any of them, 
respectively, to file with the commission in 
such form as the commission may prescribe annual 
or special, or both annual and special, reports 
or answers in writing to specific questions, 
furnishing to the commission such information as 
it may require as to the organization, business, 
conduct, practices, management, and relation to 
other corporations, partnerships, and individuals 
of the respective corporations filing such reports 
or answers in writing. Such reports and answers 
shall be made under oath, or otherwise, as the 
commission may prescribe, and shall be filed with 
the commission within such reasonable period as 
the commission may prescribe, unless additional 
time be granted. in any case by the commission. 
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Investigation of compliance with antitrust decrees 
| 
(c) Whenever a final decree has been entered 

against any defendant corporation in any suit brought 
by the United States to prevent and restrain any 
violation of the antitrust Acts, to make investigation, 
upon its own initiative, of the manner in which 
the decree has been or is being carried out, and 
upon the application of the Attorney General it shall 
be its duty to make such investigation.; It shall 
transmit to the Attorney General a report embodying 
its findings and recommendations as a result of any 
such investigation, and the report shalt be made 
public in the discretion of the commission. 


Investigations of violations of antitrust statutes 


(d) Upon the direction of the President or either 
House of Congress to investigate and report the facts 
relating to any alleged violations of the antitrust 
Acts by any corporation. 

| 
Readjustment of business of corporations violating 
antitrust statutes 


| 
(e) Upon the application of the Attorney General 

to investigate and make recommendations for the 
readjustment of the business of any corporation 
alleged to be violating the antitrust Acts in order 
that the corporation may thereafter maintain its 
organization, management, and conduct of business 
in accordance with law. 

| 

Publication of information; neports 


(f) To make public from time to time such portions 
of the information obtained by it hereunder, except 
trade secrets and names of customers, as it shall deem 
expedient in the public interest; and to make annual 

‘and special reports to the Congress and to submit 
therewith recommendations for additional) legislation; 
and to provide for the publication of its reports 
and decisions in such form and manner as may be best 
adapted for public information and use. 


Classification of corporations; regulations 


| 
(g) From time to time to classify corporations 
and to make rules and regulations for se purpose of 
carrying out the provisions of sections H1-46 and 
47-58 of this title. 


| 
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Investigations of foreign trade conditions; reports 
(h) To investigate, from time to time, trade 
conditions in and with foreign countries where 
associations, combinations, or practices of manu- 
facturers, merchants, or traders, or other conditions, 
may affect the foreign trade of the United States, 


and to report to Congress thereon, with such recom- 
mendations as it deems advisable. 


SUMMARY OF ARGUMENT 


The Court below was plainly correct in 
enjoining Appellants from issuing news releases with 
respect to the adjudicatory proceeding involving 
Appellees. 

The right of the FTC to hold public hearings 
with respect to a quasi-judicial proceeding does not 
carry with it the right to engage in a public relations 
campaign with respect to such proceeding. The news 
releases issued by the FIC serve no function in the 
quasi-judicial: proceeding and are designed to, and in 
fact do, publicize unproven allegations against the 
respondent before he has had an opportunity to be heard. 

The effect of this public relations program 
is to damage the reputation and business of the respondent 


to such an extent that in the event the quasi-judicial 


proceeding is resolved in his favor, the damage which 


he suffers can not be repaired or remedied. 


| 
| 
Such a practice raises serious constitutional 
questions. Unlike a court, the FITC acts as the investi- 
gator, prosecutor and judge. As distinguished from 
judges, the Commissioners of the FTC are cognizant that 
the success of their agency is measured by the number of 


| 
cease and desist orders which it enters. News releases 


and publicity concerning a quasi-judicial proceeding 
pending before the FTC tends to subvert the dettcate 
balance of detached and impartial judgment demanded by 
constitutional standards. 
In addition to fundamental considerations of 
fair procedure, the fact remains that the FTC) has no 
statutory authority to issue news releases with respect to 


| 
@ quasi-judicial proceeding. Unlike other agencies which 


have been expressly authorized by Congress to do so, the 

Federal Trade Commission Act contains no such authority. 
This case, consequently, has nothing to do with 

the rights established by the Freedom of Information Act, 

5 U.S.C. §1002 (as amended by Public Law 89-487). So 

long as FIC proceedings are public, the public's right 

to know is protected. It is the FPICts unauthorized use 

of news releases with respect to, but prior to the final 

adjudication of, a quasi-judicial proceeding denaine before 


it that has been enjoined here. 


ARGUMENT 


I. The Right To Hold Public Hearings 

Does Not Authorize The FTC To Issue 

Press Releases With Respect To 

Quasi-Judicial Proceedings Pending 

Before It- 

Appellants place great emphasis upon this 
Court's decision in E, Griffith Hughes, Inc. v. 
Federal Trade Commission, 61 App. D.C. 386, 63 F.2d 
362 (1933), as setting the frame of reference within 


which the instant case should be decided (App. Br., 


10-11). In Hughes, the appellant had sought an 


injunction to require the FTC to hold a hearing 
against it in camera. This Court affirmed the denial 
of the injunction by the trial court and held that 
quasi-judicial hearings of the FIC could be of a 
public nature. 

Appellants recognize -- as they must -- that 
the Hughes decision held only that the hearing in an 
FTC proceeding was to be public (App. Br., 9-10), but 
contend that it necessarily follows that the FIC may 
igsue news releases concerning such hearings (App. Br., 


11-12). 


This argument equates public hearings with 
public relations, and disregards the substantial dis- 
tinction between them. Under the Federal Trade 
Commission Act, the FIC is required to "4eshe and 
serve" upon the respondent "a complaint stating its 
charges." 15 U.S.C. §45(b). The complaint is directed 
to the respondent, and serves the function of advising 
him of the charges against him. That the complaint is 


| 
also a public document and can be read by others is 


purely incidental; it is no different than any document 
filed, for example, in a Federal court. | 

On the other hand, a news release issued by 
the FIC with respect to a quasi-judicial proceeding is 
not directed to the respondent, but is directed to the 
public in general and the press in particular. Indeed, 
such news releases normally are not even sent to the 
respondent named in the complaint. These news releases 
are published by the FTC's Office of Information (62a) 
and, apparently after being cleared by an attorney in 
the case and by the Chairman of the FTC himepat,— are 


| 
promulgated to the world at large. 


| 
4/ At 35a the upper portion of the form used inter- 
nally by the FIC in connection with the preparation 
of its news releases is set out. In the | right-hand 
corner of that form provision is made for approval of 
the proposed release by an attorney and by the Chairman. 
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These FTC releases have no relevance to, 
and do not serve any function in, the FIC proceeding. 


Their purpose and effect is to pillory a respondent 


5 
who has not yet had an opportunity to be heard. 


The news release program stems from the FTC's miscon- 
ceived notion that it has the authority and obligation 
to inform and protect the public from what it believes 
as distinguished from what it has determined after a 
hearing -- are unfair or deceptive business 

practices. This notion was the gist of the argument 
made by Appellants in the Court below, and was the 
basis of Judge Matthews' ruling denying the temp rary 


5/ Appellants suggest that since the pleadings and 
the hearings in FTC proceedings are public and 
are therefore available to an "enterprising 
reporter" who "may comb the Commission's public 
docket for information regarding adjudicatory 
proceedings", the FTC must therefore have the 
right to "call such information to the attention 
of the representatives of the press" (App. Br., 
11). But it was this very distinction which was 
remarked upon and criticized by the First Circuit 
in Delaney v. United States, 199 F.2d 107, 113 
(ist Cir. 1952) when it noted: "This is not a 
case of pre-trial publicity of damaging material 
* * * dug up by the initiative and private 
enterprise of newspapers. Here the United States 


xe * caused and stimulated this * * * publicity 
%* & & 
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restraining order (36-37a); and it is now being 

| 
once again repeated by Appellants in this Court 
(App. Br., 13). It is graphically illustrated by 


the recent statement of an FTC official, who noted: 


"We can't sue everybody"; "The idea of the program 


is to prosecute a number of cases so that these 


| 
practices can be publicly highlighted"; "The best 


| 
protection a consumer can have is to be informed" 


(Emphasis added) (73a). | 


In short, the FTC's news release program 


| 
is not a casual or incidental adjunct of its | 


function to hold public hearings and maintain 

Sel 
public pleadings, but is a carefully developed, 
deliberately nurtured and promiscuously used tech- 


nique designed for an entirely different purpose. 
| 


II. The Damage Caused By The FTC News 
Releases Can Not Be Repaired Or 
Remedied In The Event The Final 
Adjudication Of The Quasi-Judicial 
Proceeding Should Be Favorable To 
Respondents. 


| 
The inevitable damage caused to the reputa- 


tion and business of a respondent mentioned in an FIC 


| 
“Los : 
| 
| 


news release is irreparable, and the District Court 
so found with respect to Appellees. Specifically, 
the Court found that the initial FTC news release 
issued with respect to Appellees, prior to any hear- 
ing, was utilized as the basis of news stories and 
articles in the Washington Metropolitan Area and 
elsewhere which caused cancellations by students 
and prospective students, inquiries from financial 
institutions and others with whom Appellees had 
business relationships and generally adversely 
affected the reputations of Appellees with the 
public and the business community (106-107a). 

The Court also found that Appellees would not be 
able to repair or remedy this damage in the event 
the final adjudication of the FTC proceeding 

should be favorable to them (107a). Such action 
by the FTC clearly falls within the proscription 


imposed by the United States Supreme Court in 


Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123 (1951). There, the Court expressly 


condemned the Federal publication of statements the 


effect of which “is to cripple the functioning and 
| 


damage the reputation of those organizations in their 
respective communities and in the nation," in the 
absence of an opportunity to be heard. Id. at 139. 

The impact of the news releases is not 
mitigated by the mere insertion of. a "NOTE" which, 
after stating that "the Commission has found treason 
to believe' that the law has been violated and that 
a proceeding is in the public interest,” states that 
"The issuance of a complaint does not indicate or 
reflect any adjudication of the matters charged" 

(63a). How likely is it that a person reading an 

FTC news release will pay heed to such a technical 
disclaimer when the release states that an agency of 
the Federal Government believes the respondent to be 
guilty of misrepresentation and deception, and then 
extensively quotes charges from the complaint (63-65a)? 
It is no surprise, certainly, that the news stories 
which appeared in the two leading Washington newspapers 


following the issuance of the release in this case do 
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not even mention that the institution of the proceed- 
ing does not indicate any adjudication of the matters 
charged (67-69a). 

A text frequently cited in FTC cases against 
respondents has special applicability here: 


"To an educated analytical reader, these 
statements may not seem to claim anything 
* * *, But the buying public does not 
ordinarily carefully study or weigh each 
word * * *, The ultimate impression upon 
the mind of the reader arises from the sum 
total of not only what is said but also of 
all that is reasonably implied. * * * The 
law is not made for experts but to protect 
the public, -- that vast multitude which 
includes the ignorant, the unthinking and 
eredulous, who * * * do not stop to analyze 
but too often are governed by appearances 
and general impressions." Aronberg v. 


Federal Trade Co sion, 1 720 165, 167 
(7th Cir. 192). y 


Appellants, in fact, even play this tune in this case 
when, at p. 21 of their Brief, they state: "The 
consuming public is not noted for its sophistication 


t 


in the market place, and then quote from the Aronberg 


case. 


6/ See also: Kalwajtys v. Federal Trade Commission, 
237 F.2d 654, th Cir. 1956), cert. denied 
352 U.S. 1025 (1957); Ward Laboratories, Inc. v. 


Federal Trade Commission, 270 F.cd 952, 5 q (2a 


5 2] 
Cir. 1960), cert. denied, 364 U.S. 827 (1960). 


It is the height of irony that the lesson 
taught in Aronberg should be so cavalierly disregarded 
by the FTC with respect to the impact of its own news 
releases. Why is it to be assumed that the readers of 
an FTC news release or the news stories emanating 
therefrom "carefully study or weigh each word"? Are 
not such readers "governed by appearances and general 


impressions" as much as the readers of advertising over 


which the FTC stands as a zealous guardian? Is it fair 
to assume that readers of press releases or news stories 
are not of the "vast multitude which includes the 

ignorant, the unthinking and credulous"? 


Nor is the effect of these news releases 


palliated because they are claimed to be an Jaccurate” 


| 
and "strictly factual" account of "aspects" of a quasi- 


judicial proceeding (App. Br., 8). Since they do not 


reproduce in full, but contain only "aspects" of the 
| 


papers filed in the proceeding, the releases /|neces- 

sarily reflect judgments of inclusion and ex¢lusion, 

of emphasis and de-emphasis and of all the other 

mental processes which go into the preparation of a 
| 


one or two page summary of a substantially larger 
| 


technical document. A determination must be made, for 


example, in a proceeding which names numerous respondents 


ap3u 


or which contains numerous charges as to which 


respondent or which charge will be mentioned first or 


with greater particularity. See e.g., 12-13a (as to 


respondents and charges); 14-15a (as to charges). A 
similar determination as to priority must be made with 
respect to decisions which find violations against 
some respondents but dismiss against others. See eS. 
47-48a (where the dismissal of charges against two of 
the respondents is not mentioned until the last three 
paragraphs of a ten paragraph release). Someone must 
decide what parts of the release will be double-spaced 
and single-spaced. See e.g., 12-13a, 14-15a, 46a, 47- 
48a, Finally, someone must decide what should be set 
out in detail and what should be omitted entirely as, 
for example, in this case where the detailed charges 
against Appellees were quoted at great length (63-65a), 
put the advertising from which the majority of the 
charges are drawn (and which was set out in the 
Complaint (52-53a)) -- and which plainly reflect the 
unsubstantiality of many of the charges -- is not even 
mentioned. 

In short, whether consciously or unconsciously, 
these news releases convey only the impression which 


the FIC chooses to convey and the impression which they 
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convey is neither "accurate" nor "strictly factual". 


Again, we can learn from the FIC's own frequently 


| 

"To tell less than the whole truth is a 
well known method of deception; and he 

who deceives by resorting to such method 
cannot excuse the deception by relying 

upon the truthfulness per se of the partial 
truth by which it has been accomplished." 

P. Lorillard Co. “dt Federal Trade Commission 
TSG Fd 52, 50 th ° 


repeated text: 


And, even if we are to assume arguendo that 
the inclusion of the 'NOTE' was a meaningful caveat and 
that the news releases were "accurate", "strictly 


factual" and complete, we would still be faced with 


the practical situation which even a schoolboy must 


recognize. All of us know full well that the retraction 
rarely catches up to the original statement and that 

the fact that someone is exonerated from a charge is 

not nearly as newsworthy as the fact that someone has 


been charged. These are not subtleties but are common- 


places in the era in which we live. 
| 
| 


7/ See also: Mohawk Refining Corporation v, 
Federal Trade Commission, 263 re 2d O10, 821 

3d Cir. » cert. denied, 361 U.S. 814 
1959); Federal Tra de-Commission v. gcse 


Drug, Inc., 317 F.2d 669, 675 (2d Cir. 


This is even more the case where the charges 
are leveled under the aegis of the Government itself. 
Such an "accusation, coming as it does, from a quasi- 
judicial body which occupies a position of respect and 
dignity in the community, carries greater weight than 
a similar charge from a private person." Application 
of United Electrical, Radio & Machine Workers, lll 
F.Supp. 858, 861 (S.D.N.Y. 1953). 


Consequently, the Court below was entirely 


correct in concluding that, in the event a final ad- 


judication were to be made in their favor, Appellees 
would not be able to repair or remedy the damage suffered 
by them from the issuance and distribution of these news 
releases. 

III. The Issuance Of News Releases With 

Respect To Quasi-Judicial Proceedings 

Prior To Final Adjudication Raises 

Constitutional Questions. 

The Court below held (and, in doing so merely 
applied well-established principles of administrative 
and constitutional law) that the FTC has the duty ina 
quasi-judicial proceeding to avoid prejudgment or giv- 
ing the appearance of having prejudged the issues 
involved. The Court below found that the issuance of 
news releases by the FTC prior to final adjudication in 
a quasi-judicial proceeding involves the FTC in public 
statements appearing to support the allegations of the 


Complaint and appear to constitute official expressions by 
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the FIC against the respondents in such a proceeding, 


and constitute or give the appearance of constituting 
a prejudgment of the issues in the proseedane (106a). 

While the analogy between a quasi-judicial 
proceeding and a criminal trial is not exact, it is 
instructive of the constitutional issues whieh may be 
raised through press coverage induced by public 
officials. "Due Process requires that the accused 
receive a trial by an impartial jury free from outside 
influences". Sheppard v. Maxwell, 384 U.S. 333,362 
(1966). And Due Process in this respect is as much 
applicable to a proceeding before an administrative 
agency as in a criminal trial. 

"More specifically, the trial court might 
well have proscribed extrajudicial statements by any 
lawyer, party, witness, or court official which divulged 


* * * any belief in guilt or innocence; or like state- 


ments concerning the merits of the case." Id. at 361. 


A press release under the authority and imprimatur of 
the FTC as the prosecuting agency is certainly an extra- 
judicial statement of belief in guilt directly addressed 
to the merits of the case. It may well be an outside 
influence as corrosive of Due Process in its context 

as the similar statements made by the prosecution 


against the accused in the Sheppard case. 
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The very fact that a press release has been 
issued expressing to the public the conclusions of the 
FTC that probable cause exists for the issuance of a 
complaint-- that the FTC "has found 'reason to believe! 
that the law has been violated"-- itself imposes a very 
real pressure upon the members of the FTC to vindicate 
the charges to which the FTC has given broad publicity 
by its press’ release. After all, as one of the members 
of the Commission has himself recognized, there is 
precisely in this respect a decisive contrast between 
a judge and an FTC commissioner: "agency members have 
a more active and affirmative commitment to achieving 
the goals and effectuating the policies declared by 


Congress ;their success is measured by the agency's 


results in striving to attain those positive objectives." 
Elman, A Note On Administrative Adjudication, 74 Yale 
L.J. 652, 653 (1965). 

The objective cf the judicial system is 


solely to do justice as between the two sides; an 
objective of the FTC is to accumulate decisions against 
the accused in the form of cease and desist orders. 

As Appellant’ Elman has publicly acknowledged, this 
makes the agency member far more susceptible than 


judges to the pressures generated through press releases. 
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"Not having issued the complaint, the judge need not 
| 
concern himself with whether a dismissal will be 


construed as an admission of error in issuing the 


complaint and of a waste of the public's and the 
respondent's time and money in fruitiess proceedings. 
* * * And a judge is not subjected to the mischievous 
* * * notion that the success of an agency is measured 
by the number of cease and desist orders it enters." 
Elman, loc. cit. supra. 

The initial news release issued by the 
FTC freezes the finding of "reason to believe" and 
the allegations of the complaint into a posture of 
public proclamation and eondeuniatton. It creates a 
very real but entirely unnecessary inhibition against 
the freedom of the FIC ultimately to dismiss the 
complaint and deny a cease and desist order, if the 
record so warrants. It raises questions of constitu- 
tional dimensions as to inevitable pre judgment and 
the fundamental requirements of Due Process, inextric- 
ably flowing from the public one-sided prosedutorial< 


judicial proclamations of the respondent's likely 


| 
guilt. | 


While these factors are psychological, they 


are not therefore to be lightly treated or casually 
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disregarded. "We cannot afford the luxury of saying 
that, because these factors are difficult of ascertain- 
ment in particular cases, they must be ignored. Nor 
are they 'purely hypothetical.'" Estes v. Texas, 381 
U.S. 532, 550 (1965). "'Every procedure which would 
offer a possible temptation to the average man * * * 
or which might lead him not to hold the balance nice, 
clear, and true between the state and the accused 
denies the latter due process of law.'" (Emphasis 
added by the Court). Id. at 543 (citing Tumey v. 

Ohio, 273 U.S. 510, 532 (1927)). It must be emphasized 
that "' * * * our system of law has always endeavored 
to prevent even the probability of unfairness. * * * 
[T]o perform its high function in the best way "justice 
must satisfy the appearance of justice." Offutt v. 
United States, 348 U.S. 11, 14!" (Emphasis added by 


the Court). Id. at 543 (citing In re Murchison, 349 
U.S. 133, 136 (1955)). 


The concern about the deleterious impact of 


agency press releases upon Due Process has gained 
judicial expression. In Gilligan, Will & Co. v. 
Securities and Exchange Commission, 267 F.2d 461 

(24 Cir. 1959), cert. denied, 361 U.S. 891 (1959), the 
Court observed: 


* * * the Commission's reputation 
for objectivity and impartiality 1s opened 
to challenge by the adoption of a procedure 
from which a disinterested observer may 
conclude that it has in some measure adjudged 
the facts as well as the law of a particular 
case in advance of hearing it. There would 
appear to be no such conflict between the 
Commission's duty to inform the public and 
its duty to prosecute as would necessitate 
the use of press releases of the kind here 
questioned." Id. at 468-69, 


| 
In a later case, the Second Circuit again 
| 


criticizes the issuance of a press release by a- 


Government agency, stating : | 


| 

"But we think it should be bome in mind 
that when the body which is the investigator, 
the prosecutor and the judge starts a proceed- 
ing by saying that the order of the Commission 
asserts that members of its staff have reported 
information tending to show that [Appellant] 
has violated anti-fraudulent provisions, it 
creates an impression which could be inter- 
preted as tending to indicate that the 
Commission had already made up its mind.* * * 


But we do not think the notice was ia ve 00d 
kind of notice for a governmen ° o issue.” 
mphasis added). R s Organ & Co. v. 
Securities and Exchange Commission, 293 F.2d 
Yr. , cert. denied, 368 U.S, 
968 (190). ay as 
| 
All of the ugly consequences and implications 
noted and commented upon in the cited cases inure in the 
FIC news release program; and the candid statements of 
Appellant Elman--made from the vantage point of FIC 
experience itself-- show them to be very real consider- 


ations, indeed. 


IV. The FIC Has No Statutory Authority 

To Issue News Releases With Respect 

To Quasi-Judicial Proceedings. 

in the three preceding sections of this 
Brief, numerous bases have been set out to justify 
the decision of the Court below in enjoining the FIC 
from issuing news releases with respect to Docket 
No. 8729 until after final adjudication. As has been 
amply demonstrated, these bases are founded in 
precedent, logic and common sense and are --we believe - - 
more than sufficient to sustain the injunction granted 
by Judge McGarraghy. 

In this Section we present an additional 
reason why the action of the FIC must be condemed and 
the decision below affirmed: the FIC is completely 
lacking in statutory authority to issue news releases 
in quasi-judicial proceedings. While the Court below 
did not reach a final conclusion on this question, it 
did indicate its preliminary agreement with this conten- 
bie 


8/ The Court below held: "[Appellees] are likely to 
succeed in their contention that [Appellants] have 
no legal power under Section 6(f) of the Act or 
otherwise, to issue any news releases in a quasi- 
judicial proceeding unless and until the matter 
has been fully adjudicated" (108a). 
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A. Neither Section 5 Nor Section 6 of 
The Federal Trade Commission Act 
Authorize The FIC To Issue News 
Releases. 


Appellants concede that Section 5 of the 
Federal Trade Commission Act does not expressly 
authorize the FIC to issue news releases (Ap: Br., 
16). This concession is of major consequence since 
Section 5 is the particular statutory pretense 
authorizing the FIC to institute, hear and decide 
quasi-judicial proceedings for the purpose of prevent- 
ing unfair or deceptive acts or practices in commerce. 

Section 5(a)(1) declares unfair methods of 


competition and unfair or deceptive acts or practices 


unlawful. Section 5(a)(6) empowers the FIC to prevent 


| 
such acts and practices. Section 5(b) authorizes the 


FIC to proceed against persons, partnerships lor 
corporations through the issuance of a complaint, and 
provides with respect to the hearing on the FICts 
charges: 


"If upon such hearing the Commission shall 
be of the opinion thet the method of 
competition or the act or practice in 
question is prohibited by the Act, it shall 
make a report in writing in which it shall 
state ite einaincs as to the facts and 
shall issue [a cease and desist order] ." 
(Emphasis added). 
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In establishing the very precise and detailed 
procedure for the institution and holding of quasi- 
judicial proceedings, Congress explicitly set out the 
authority with which the FIC was clothed in such 
matters. Congress authorized the FTC only to make a 
"report", after the hearing, "in which it shall state 
its findings as to the facts" and to issue a cease and 
desist order. 

In the absence of express language in 
Section 5 authorizing the issuance of news releases, 
Appellants seek implied authority by virtue of the 
"proad delegation of power" contained in that Section 
(App. Br., 12-13). But, however broad this delegation 
of power may be, it is power to eliminate the designated 
unlawful acts only through the specified procedure -- 
a procedure which does not include the issuance of 
news releases. 

Apparently cognizant of the quicksand base 
upon which their Section 5 argument is founded, 
Appellants also seek to find justification under 
Section 6 of the Act (App. Br., 14-19). They point in 


particular to subsections (a) and (f) of Section 6. 


The substance of Appellants! contention is that sub- 


section (a) authorizes the FIC "to gather and compile 
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information" and subsection (f) authorizes the FIC 


"to make public" such "information". From these two 


provisions, Appellants argue that the FIC has authority 
to issue news releases concerning Section 5 proceedings. 
It should first be noted that Section 6 on 
its face has no relationship to proceedings instituted 
under Section 5.2 But more important, Section 6(f) 


provides that the FTC may "make public * * *| the 
information obtained by it hereunder"; and "hereunder" 
denotes Section 6 of the Act, rather than Section 5. 
Thus, in order to extract authority to issue news 
releases from the language of subsections (a) and (f) 
of Section 6, Appellants are forced to grossly distort 
the obvious meaning of the word "information", It is 


plainly apparent from even a cursory reading of 


Section 6 in its entirety that the "information", to 
which it refers and which it is authorized to make 


9/ One obvious basis for distinction, for example, 
is that Section 5 empowers and directs the FIC 
to proceed against any "person, partnership, or 
corporation", whereas Section 6(a) authorizes 
the FTC to compile information only concerning 


corporations. | 


Appellee Melzac, a respondent in Docket No. 8729, 
is, of course, not a corporation. 
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public pursuant to subsection (f), refers to the 
factual data obtained through investigation, survey 
and the other methods of collecting data provided for 
in Section 6. The word "information", as used in sub- 
section (a), plainly signifies objective facts. 

A icomplaint issued by the FIC under Section 5 
of the Act contains conclusions of the FIC, rather 
than facts. Appellants have conceded this here (App. 
Br., 17-18) and have acknowledged it in other contexts. 
The FTC has itself held that the progression from the 
facts and data compiled through investigation to the 
issuance of a complaint involved "mental processes" 


of the agency and constitutes a part of its "decision- 


making process". School Services, Inc., FIC Docket 


No. 8729 (Order and Opinion issued June 16, 1967) 
pp. 3-4. 

The distinction between basic facts and 
conclusory allegations is graphically illustrated by 
reference to the FIC Complaint in Docket No. 8729. 
Paragraph 5 of that Complaint contains an allegation 
that certain advertising represents "directly or by 
implication" that "Dianna Batts, 'Miss USA 1965' and 
Carol Ness, 'Miss Cinderella 1965' were graduates of 
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| | 
Cinderella Career and Finishing School and owe their 
success to the courses taken there" (53-54a). Since 
the only advertising mentioning Miss Batts and Miss 
Ness which appears in the Complaint (52a) does not 
state that either girl was a graduate of Cinderella 
Career and Finishing School or owed her success to 
courses taken there, the allegation in the Complaint 
obviously represents a conclusion of the FTC! drawn 
from the advertising in question. Indeed, every 
allegation in Paragraph 5 of the Complaint constitutes 


such a statement of subjective conclusion. 


No matter at what stage of a quasi-judicial 
proceeding the FTC issues a press release, such a 
release cannot consist only of objective facts and, 
therefore, it is not "information" within the meaning 
of Section 6(f). As has already been indicated, the 
first news release refers to the conclusory iieasbasns 
contained in a complaint. The news release issued upon 
the filing of an answer by a respondent necessarily 
reiterates the charges contained in the complaint. 

The news releases issued with respect to the [initial 
decision of the Hearing Examiner or, indeed, [the final 


decision of the FTC itself, contains subjective conclu- 


| 
sions based upon the evidence presented at tHe hearing. 
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Also, the releases issued at the time an answer is 
filed or when decisions are made do not contain 
information obtained by the FTC under Section 6 of 
the Act, for these would include information derived 
from the respondent's answer or his evidence, none of 
which is derived from information obtained under 
Section 6. 

In short, in order to support its position 
that its news release authority stems from Section 6(f), 
the FTC must strike the word "hereunder" from that 
Section of the Act. 


B. Congress Has Expressly Authorized 


Other Federal Agencies To Issue 
News Releases But Has Not Done So 
With The FIc. 

Had Congress intended to grant to the FIC 
the power to publish information concerning a proceed- 
ing before it (other than to make a report of its final 
decision), Congress could easily have done so. This 
is precisely what it did in the case of the Federal 
Food, Drug and Cosmetic Act, where the Secretary was 
expressly authorized to "cause to be disseminated 
information regarding food, drugs, devices, or 
cosmetics in situations involving, in the opinion of 


the Secretary, imminent danger to health or gross 
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deception of the consumer.” 21 U.S.C. §375(b). See, 
Hoxsey Cancer Clinic v. Folsom, 155 F.Supp. 376 (D. 
D.C. 1957); United States v. Diapulse Manufacturing 
Corporation, 262 F.Supp. 728 (D. Conn. 1967). A 
similar grant of authority was given by Géadioda to 
the Civil Aeronautics Board in the Federal Aviation 
Act of 1958, which provides that "It shall bel the duty 
of the Board" to investigate accidents involving civil 


aircraft and"report the facts, conditions, and 


circumstances relating to each accident and the 


probable cause thereof" and "to make such reports 
public in such form and manner as may be dgeties by 
it to be in the public interest." 49 U.S.C. §1441(a). 
See, Pangburn v. Civil Aeronautics Board, 311 F.2d 
349 (1st Cir. 1962). Likewise, Congress appears to 
have authorized the Securities and Exchange Commission 
to investigate violations of the Securities Exchange 
Act of 1934 and"to publish information concerning 
any such violations", 15 U.S.C. §78u(a). see, 
Kukatush Mining Corporation v. Securities and Exchange 
Commission, 114 App. D.C. 27, 309 F.2d 647 (1962). 

It is therefore manifest that where Congress 
had any inclination or desire to authorize a ooverdaene 


agency to issue reports, news releases or otherwise 
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make information public, it granted authority to do 

so in plain and unequivocal language. Authorization 
to issue news releases is not contained either in 
Section 5 or Section 6 of the Federal Trade Commission 
Act. And it cannot reasonably be implied. "As the 
[Supreme] Court has said many times before, the 
Commission may exercise only the powers granted it by 
the Act". Federal Trade Commission v. National Lead 


Company, 352 U.S. 419, 428 (1957). 
CONCLUSION 


In the light of the foregoing, the Orders of 
the Court below denying Appellants! eeeen to Dismiss 
and granting an injunction to Appellees was clearly 


correct and should be affirmed. 
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10/ Since the Court below has found that Appellees 
have and will suffer irreparable injury, injunctive 
relief is the appropriate remedy. B.C. Morton 
International Corporation v. Federal Deposit Insur- 
ance Corporation, 305 F.od 692 (ist Cir. 1962); 
SiiIver King Mines, Inc. v. Cohen, 261 F.Supp. 666 
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IN THE UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA CIRCUIT 
| 
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Ve 
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Appeliecs. 


| 
| 
ON APPEAL FROM THE UNITED STATES DISTRICT 
| 
| 


COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 
| 

1. The record contains no proof, or finding by the dis- 
trict court, to support the extravagant charge in appellees 
brief (pp. 18-19) that the Federal Trade Commission's news 
release program is a "promiscuously used technique" designed 
to "pillory" the appellees. That charge, of course, is inecon- 
sistent with the appellees' admission (Appellees' Brief, p. 1), 
and the district court's finding (J.A, 105a), that the Commis- 
sion follows a “uniform and long-established practice" of 
issuing news releases reasonably contemporaneous with certain 


events in the course of its adjudicatory proceedings and thus 
| 


was not singling appellees out. As the Commission has stated 


(see J.A. 62a, 113a), the purpose of its news release program 
is simply to protect the public interest by providing, on an 
orderly basis, a source of current information for the protec- 
tion of the consumer (see our main brief, pp. 21-22, fn. 6). 
Moreover, despite appellees' "analysis" (Appellees' Brief, 
pp. 23-25), there can be no suggestion that the press releases 


issued by the Commission are anything more than an accurate, 
Bi 


strictly factual account of aspects of its proceedings. ~ 
Appellees! principal, if not sole, complaint with respect to 
the press release issued by the Commission in the instant case 
(Appellees! Brief, p. 24) is that it fails to reproduce or 
quote from appellees' advertising. Of course, extensive quo- 
tation from appellees' advertising in the press release would 
obviate one of its major functions, viz., providing a arg as 


ably concise and intelligible summary of the complaint. ~ 


1/ There is no basis for presuming that the Commission's future 
Yeleases will be anything more than accurate, strictly factual 
accounts, for the law is clear that the administrative agencies 
will be presumed to act lawfully and will not be interfered 
with prior to having acted. See, e.g., Federal Communications 
Commission v. Pottsville Broadcasting Co., 309 U.S. 154, L406. 
Cr. Hearst Radio v. Federal Communications Commission, 83 U.S. 
App. D.C. 63, 167 F. ; 


2/ Notwithstanding the invitation in appellees' brief, this is 
not the forum in'iwhich to discuss the merits of the Commissién's 
Pg og against appellees. Appellees! claim (Appellees' Brief, 
p. 24) that their advertising "reflectBkhe unsubstantiality" of 
the Commission's charges must, of course, await determination 
in the administrative proceeding. Although appellees explain 
(Appellees' Brief, pp. 5-6, fn. 2) that the cease and desist 
order that was issued against appellee Melzac in another Federal 
(Continued on next pace) 
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2, Appellees devote a major portion of their brief 

(pp. 26-31) to the contention that, while the Commission has 
been given authority to issué complaints and also to decide 
the merits of those complaints, factually aceurate publicity 
of the Commission's adjudicatory proceedings (with an express 
disclaimer that the appellees are not to be deemed guilty of 
any violation of law unless so found on final adjudication) 
is forbidden because it creates an "inhibition" ageinet the 
Commission's freedom and smacks of "pre judgment." ‘That con- 


tention, on its face, is devoid of a rational foundation. 
eee eae ee eee 


(Continued from preceding page) 


Trade Commission case, related to policies formulated biog to 
his association with another corporation, the record shows 
(J.A. 9la-10la) that the latter continued to practice those 
policies for two years after Melzac became its principal 
officer. 

We also note that it is the Commission's practice to issue 
a& news release at the time of a respondent's answer, unless the 
respondent requests that this not be done. Contrary to appel- 
lees' assertion (Appellees' Brief, p. 2), this press release 
ye reiterate the allegations of the complaint (see J.A, 
llla). 

I 


3/ See Bowman v. United States Depa nt of Agriculture, 363 
F, 2a 81-(C.R. 5), where the Secretary or TerIenttens Tssued a 
press release which described the allegations of a complaint 
which charged the petitioner with violations of solvency re- 
quirements, conflict of interest, and other provisions of the 
Packers and Stockyards Act. The press release stated that a 
public hearing would be held on the averments in the complaint; 
that the Hearing Examiner would file his findings and proposed 
conclusions; and that the Judicial Officer "will determine 
whether or not thecevidence supports. the charges * * *" (Record 
on appeal, Vol. I, pp. 12-13). The court held (363 F. 2d at 
86) that "the contention that the press release in some manner 
denied petitioner due process of law in that it prevented the 
Hearing Examiner and the Judicial Officer from acting fairly 

in the premises is frivolous." 
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Moreover, the appropriate place to raise the claim that the 
Commission has "pre judged” the merits of appellees' case is 
obviously at the Commission's heazing on the merits, 4 
Appellees! brief (pp. 30-31) cites Gilligan, Will & Co. v. 
SEC, 267 F. 2d 461 (C.A. 2), certiorari denied, 361 U.S. 896, 
and N, Sims Organ & Co. v. SEC, 293 F. 2d 78 (C.A. 2), certio- 
rari denied, 368 U.S, 968. Those authorities are plainly 
inapposite here,| In Gilligan, Will & Co., the Securities and 
Exchange Commission ("SEC") commenced a proceeding to revoke 
petitioners’ registration as a broker-dealer on the ground that 
they had distributed unregistered stock and debentures. Unlike 
the Federal Trade Commission here, the SEC did not merely 
publicize charges (with an express disclaimer that they were 
anything more than charges), but issued a press release stat- 
ing, in effect, that the petitioners were guilty of the viola- 
tions of law charged against them, In criticizing the SEC, 
the court stated (267 F. 2d at 469) that it saw no necessity 
for the use of that kind of press release. By contrast, in 
the instant case, the Federal Trade Commission issued a press 
release to protect the public interest by alerting the consumer 
to the possible existence of deceptive or unfair trade practices. 


a See National Lawyers Guild v. Brownell, 96 U.S. App. D.C. 
252, ra A gon EDT s geetierers ype 331 Uebel 
Ve Ho n & Coes 1l U.S. PPe D.C. j 9, 3 3 F. a 

Cor (¢ KeBce7y; certiorari denied, 375 U.S. 943. Appellees 
have in fact raised that contention,’and have been permitted 
to develop supporting evidence, in the proceeding which is now 
pending before the Hearing Examiner, 


26 Since the petitioners failed to raise the prejudgment charge 
efore the SEC, the court held (267 F. 2d at 468) that the ob- 
jection had been waived, j 
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In N. Sims Orgen & Co., supra, the court rejected a con- 
tention that the SEC had pre judged a proceeding to revoke a 


broker-dealer's registration because of fraud violations by its 
issuance of a public notice of the proceeding, stating (293 
F. 2@ at 81): "We do not think the Commission intended such a 
result [i.e., to indicate prejudgment]; we certainly do not 


indicate that due process of law was denied to the! petitioners." 
| 


Although the court reiterated the criticism of the SEC that it 
hed made in Gilligan, Will & Co., supra, in contrast to the 
instant ease (where the Federal Trade Commission expressly 
disclaimed that the appellees were to be deemed guilty of any 
violation of law unless so found on final adjudication) the: 
court in N. Sims Organ & Co. believed that the SEC's notice 
could be interpreted to indicate that the SEC had prejudged 


the case. | 


Appellees' brief (pp. 27, 30) goes far afield in citing 
eases in which criminal convictions were reversed because the 
* | 
defendant was denied a fair trial by virtue of (2) massive, 
prejudicial pre-trial publicity and a carnival atmosphere at 
| 
the trial (Sheppard v. Maxwell, 384 U.S. 333) and (b) the. 
televising a broadcasting of the trial (Estes ve Texas, 381 
U.S. 532). ~ Appeliees' citation to Delaney v. United States 
cae 
6/ Appellees' brief (p. 30) also cites cases. (1) reversing a 
criminal conviction on due process grounds because the trial 
judge had a direct, personal, substantial, eae interest 
in convicting the defendant (Tumey v. Ohio, 273 U.S. 510); 
(Continued on next page) 


eee 


199 F. 2a 107 (C.A. 1) is particularly misleading. Contrary to 


appellees! assertion (Appellees! Brief, p. 18, fn. 5), Delaney 
did not deal with the Federal Trade Commission's authority to 
c@ll information regarding its adjudicatory proceedings to the 
attention of the press. Instead, in Delaney, the court reversed 
@ criminal conviction because the trial judge failed to grant a 
continuance until the wearing off of the prejudicial effect on 
the jury of unfavorable pablicity generated by a congressional 
investigation of the defendant. The court, by the language 
quoted by appellees (199 F. 2d at 113), was merely saying that, 


(Continued from preceding page) 


(2) reversing a contempt conviction on due process grounds 
because a Michigan "one-man judge-grand jury" served as the 
grand jury in a proceeding out of which the contempt charges 
arose and then presided at the contempt hearing (In. re ; 
Murchison, 349 U.S. 133); and (3) reversing a contempt con- 
vietion because the judge who presided at the contempt hear- 
ing had become personally embroiled in arguments with the 
petitioner (Offutt v. United States, 348 U.S, 11). Appellees! 
purpose inc these cases Is unclear, However, if appel- 
lees intend to challenge the Federal Trade Commission's 
combined investigative and adjudicatory functions, we note 
(1) that in the fifty years' or more of the Commission's 
existence, no decision has invalidated that aspect of the 
Commission's practice (see Federal Trade Commission v. Cement 


Institute, 333 U.S. 683, 700-703; Pangburn v. CAB, 311 F. cd 
375, 350 (C.A. 1)) and tof the place ES Taise this: contention. 
is obviously in the Commission's proceedings. Cf. Myers v. 
Bethlehem Co °2 303 U.S. 41, 50-51. We also note at in 
the article on "administrative adjudication" cited in 
appellees! brief (pp. 28-29), Commissioner Elman concluded 


that “the structure of the administrative agencies is 
basically sound" (74 Yale L. J. at 656). 


: | 
while the congressional committee had every right to conduct 
its public hearing of the charges against the deronaand: the 
trial court should have granted a continuance until the un- 
favorable publicity generated by that hearing had worn off. ~ 
3. Appellees' brief completely ignores the rationale of 
this Court's decisions in E. Griffith Hughes, Inc. v. Federal 
Trade Commission, 66:App. D.C. 307, 63 F. 2d 3627 and 


American Sumatra Tobacco Corp. v. SEC, 71 App. D.C. 259, 110 


F.. 24 117. As stated in our main brief (pp. 10-11, 20-22), 
| 
the thrust of those decisions is that when it comes to inform- 


M4 Application of United Flee erst Radio & Machi 2 oes 
L Upp. appellees ie 


is also plainly inapposite mane That case held that individ. 
ual union officers had standing to move to expunge from court 
records an allegedly illegally obtained grand jury presentment 
which, in effect, accused them of crimes and which had been 

published in the press. | 


8/ Contrary to the assertion in appellees! brief (p. 16), the 
Griffith decision held not only that the Commission ‘may. conduct 

earings publicly, but that 1t may also make public (a) its 
complaints and (b) the transcript of the testimony. 


ing the public of matters of public business, the federal 
agencies are not to be hindered though private persons may 
suffer incidental injury from adverse publicity. — 
4, As our main brief demonstrates (pp. 12-19), the 
Federal Trade Commission has both implied and express 
. Suthority to issue press releases regarding pending adjudi- 
eatory proceedings. Appellees' contrary argument (Appellees! 
Brief, pp. 33-40) is based upon an untenably narrow construc- 
tion of the Commission's powers and of the language of the 
Federal Trade Commission Act. Moreover, appellees' argument 
completely ignores the weight to be attached to the Commission's 
long standing practice with respect to the issuance of press 
releases and Congress' long awareness of and acquiescence in 


the Commission's public information practices. 


9/ Appellees admitted below (J.A, 31a) that the Commission's 
press release in the instant case contains a “conspicuous 
'Note' as its second paragraph." That Note (J.A. 63a), in 
unmistakable terms, expressly disclaims that the appellees 
are to be deemed guilty of any violation of law unless so 
found on final adjudication. Appellees cannot successfully 
negate the effect of this disclaimer by reliance (Appellees' 
Brief, pp. 21-23) upon the principle that the Commission is 
empowered to protect the unsophisticated consumer from the 
a oe deceptive advertising (see our main brief, pp. 21l- 
> e e 

The Commission's present general practice is to include 
the disclaimer used in the instant case in all news releases 
relating to the issuance of a complaint. We also note that 
the Commission's news releases issued at the time of the 
hearing examiner's decision contain the express statement, 
which is underscored, that the decision is not a final deci- 
sion of the Commission, and that it may be appealed, stayed, 
or docketed for review (see J.A. 47a). 


- 8. 


The bulk of appellees' contentions as to the Commission's 
authority are sufficiently dealt with in our main brief, There 
is no merit to appellees' additional contention (Appellees! 
Brief, p. 35) that this Court should read into Section 6 of the 


Act, 15 U.S.C. 46, an exclusion of adjudicatory proceedings 
commenced pursuant to Section 5, 15 U.S.C. 45. That very con- 
tention was rejected by the Supreme Court in United States v. 
‘Morton Salt Co., 338 U.S. 632.7 | 


10/ The Court held (338 U.S. at 649-651): | 


| 

Respondents derive from legislative history 
their contention that Congress divided the duties 
and powers of the Commission into two separate 
categories, one in §6 merely re-enacting the old 
powers of investigation and publicity in antitrust 
matters--"essentially a mere continuance of the 
former powers of the old Bureau of Corporations." 
The other was a new unfair-competition power, self- 
contained and sealed off in §5. It is argued that 
the reports set forth in §6 can be required only 
"in support of general economic surveys and not in 
aid of enforcement proceedings under. . . section 


ad | 


While we find a good deal which would warrant 
our concluding that §6 was framed with the pre- 
existing antitrust laws in mind, and in the expect- 
ation that the information procured would be chiefly 
useful in reports to the President, the Congress, or 
the Attorney General, we find nothing that would 
deny its use for any purpose within the duties of 
the Commission, including a §5 proceeding. A con- 
struction of such an Act that would allow informa- 
tion to be obtained for only a part of a Commission's 
funetions and would require the Commission pursue 
the rest of its duties as if the information did not 
exist would be unusual, to say the least, The infor~ 
mation was such as the Commission was authorized to 
obtain and we think it could be required for) use in 
determining whether there had been proper compliance 
with the court's decree in a §5 case, 
(Continued on next page) 


| 
> ee | 
| 


CONCLUSION 
For the foregoing reasons, and for the reasons stated in 
our main brief, it is respectfully submitted that the district 
court's order granting a preliminary injunction should be 
reversed and the case remanded to the district court with 
instructions to dissolve the preliminary injunction and’ 
dismiss the complaint. 


EDWIN Le WEISL, JR.» 
Assistant Attorney General, 


DAVID G, BRESS, 
United States Attorney, 


ALAN S, ROSENTHAL, 
LEONARD SCHAITMAN, 


Attorneys, 
Sepertaent of Justice, | 
Ington, D. ©. <0530 
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Nor does the fact that §5 applies to individuals, 
partnerships, and corporations, while §§6(b) and 10 
apply only to corporations, lead us to conclude that 
the Act mst not be read as an integrated whole. The 
argument that, because the reporting and penalty pro- 
visions of the latter extend only to corporations they 
must not be invoked to implement, as against corporations, 
a §5 proceeding which contemplates action against persons 
and partnerships as well, would have force were there not 
sound reason for more drastic powers to compel dischasure 
from corporations than from natural persons, + 
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